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PEEFACE 

Shuf’a, the Muslim Law of Pre-emption, has been deve- 
loped out of a few hadises, traditions, of the Great Prophet 
of Arabia. Its foundation seems to be based on the broad 
principle, that all members of the society should attempt 
to preserve the joint nature of their ancient ancestral pro- 
perty. Hence it is contrary to the modern idea of freedom 
of alienation of property, and is a restriction on the in- 
dividual rights of ownership.! It is very difficult to trace 
the origin of the Law of Pre-emption, but some sort of 
pre-emptive law is found to be prevalent almost in every 
part of the world. It was in existence in Babylonia^ and 

1 ^ere are some careful and w^ll analysed observations made 
on tbis subject by Mr. Justice Mabmood in Gobind Dayal v. 
Inayat Ullab (1885), 7 All., 775; and by Dr. M. L. Agarwala, 
and recently by Mr. D. W. Katbaiay in their works on the Law 
01 Ere-emption. 

2 Simcox, Primitive Civilisation, Vol. I, p. 322. 
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3 Ibid., p. 186. 

Milman, History of the Jews, Vol. I, pp- 122, 19b. 
Leviticus, Cb. 25, verses 10, 23— 34. 

s Code 4, 66, 3. It is sometimes called jus protimiseos vide 
Emphyteusis. 

6 The jus retractus of the German Law. 

? The Cambridge Mediseval History, Vol. II, p. 034. “ lu 

Norway the 6da)l land ought to remain in the kindred. 

® West and Bubler, Digest of Hindu Law, pp. 733, 734. 
Kathalay, The Law of Pre-emption, p. 24. 

9 Laveleye, Primitive Property, pp. 62, 152, 

! lOLes Code Civilis E’tranger’s Introduction, LXiVill, 

Kathalay, The Law of Pre-emption, p. 25. • 

II Ibid., p. 238.. The Erench Civil Code, Articles 1659 — 1601, 
K;’,., 1673.^ 

: U Codice Civille Italian, Articles 1515—1528, diritto 

! ; diriscatto. 

r i . . ; (13 Civil Code of Spain, 1637, Porto Rico, 1640. C. P. Sherman, 

Roman Law in the Modern World, p. 177. 

19 Laveleye, Primitive Society, p. 162. 

J ^ The right given by the Eederall Public Land Laws repealed 
March 3, 1891. 

; , ; ; i j 13 Lands Clauses Consolidation Act, 1846, Sec. 128. Pre-emp- 
:,ji tion as a Royal prerogative was surrendered by Charles II at his 
; ' J restoration, abolished % Statute 12, Car. 2, C. 24. 
i - i. Vide The Smali Holdings and Allotments Act, 1908, Sec. 12. 

Williams, Institutes of Justinian, p. 218. 

Simoox, Primitive Civilisation, Vol. II, p. 368. 
iHHl’ H isManu Kyay, Book VII, Section 36. Chantoon, Principles 
III i! if :pf.;l Buddhist Law, p. 131. 

if ‘I . A g aTwalft, M. L., The Law of Pre-emption, Chapter 1. 

' If i i (lutrocluctdiy i)| D. W. Eathallay, The Law of Pre-emption, pp. 

i*:.: :■ . . 



THE MUSLIM LAW ■ OF ' PRE-EMPTION ■' O 

The Law of Pre-emption is even found in the modern Inter- 
national Law.^“ However in all these countries the Law 
of Pre-emption was not developed as a scientific exposition 
of substantive law, it is only traceable in a vague form, 
whereas the Muslim Law of Pre-emption stands on a dif- 
ferent footing. It is a highly developed and a scientific 
exposition of a very difficult branch of law. In fact no 
other system known to the ancient or modern jurisprudence 
has so well defined principles restricting the individual 
rights of property and yet in complete harmony with 
principles of equity, justice and good conscience. Indeed 
in this special branch of Muslim Law the Great Imam 
Abu Hanifa and his disciples have left a unique and dis- 
tinct mark on the theory of jurisprudence. 

In these few pages I have attempted to lay down in a 
codified form the principles of the Law of SJmf‘a. I have 
based my conclusions on the recognised texts, and autho- 
rities like the Fatawa-i-Alamgiri, the Fafawa-i-Kazi 
Khan, the the and the Majma 

‘-^-Bahrain. This work will be found to contain some ^ 

original matter in the sense not hitherto mentioned by the 
authors of Anglo-Muhammadan Law, and in support 
of my view the translation and passages of the Fatawa-i- 
Alarwgiri may be consulted and incorporated for ready 
reference. I hope the work will meet with the approval of 
those interested in the Muslim Law. 


2® The Manual of Naval Prize Law (1888), Art. 84. 
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THE MUSLIM LAWl OF PRE-EMPTION 


1. The right of pre-emption, Shuf‘aP- means a right to 
be substituted in place of the transferee of some immove- 
able property by reason of such right. 

Shuf‘a means a right to acquire by compulsory pur- 
chase some immoveable property in preference to all other 
persons^ by reason of such right. 


21 “ TJie original meaniug oi Shufa is conjunction.” 

The Muslim Law of Pre-emption is administered by the 
Courts of British India on the ground of “ Justice, equity and 
good conscience.” Spankie, J. in Chundo v. Alimoodeen,' 6 N. 
iW., 28 (1873) and Mahmood, J. in GobincI Dayal, 7 All., 775, 
(1884), insisted that the Muslim law of pre-emption should be 
treated under the Bengal, N.-W.P. and Assam Civil Courts Act 
as a “ religious usage or institution/’ but the majority of the 
Judges were not prepared to accept this view. The Mudim law of 
pre-emption is recognised to a limited extent in the Bombay 
Presidency and it is not recognised in the Madras Presidency even 
on the ground of equity and good conscience except in Malabar. 
In the Punjab, the law of pre-emption is regulated by the Punjab 
Pre-emption Act I of 1913. And in the Noi-th-West Frontier 
Province pre-emption is regulated by the Regulation II of 1906. 
In Oudh it is regulated, by the Oudh Law Act XVIII of 1876. 
The recent Act regulating pre-emption is the Agra, Pre-emption 
Act XI of 1922, as amended by Act VIII of 1923. All these 
enactments have almost abrogated the Muslim Law. 

The Muslim Law of Pre-emption is frequently modified by 
local custom and is applicable among the Hindus by custom and 
under the Wajib-ul-^arz. In Bihar and Gujrat (Surat and Broach) 
a custom of pre-emption is recognised among the Hindus. 
Parasasth Nath v. Dhanai (1905), 32 Cal., 988; Fakir Rawat 
(1863), B. L. R., Sup. Vol. 35; Jadu v. Jani Koer (1908) 3o 
Cal., 675; Gordhandas v. Prankor (1869), 6 B. H. C. A. C., 263, 
but vide Dahya Bhai v. Chuni Lai (1913), 38 Bom., 18^ A 
statement in the Wajib-'iil-‘erz is a good prima facie evidence of 
custom. A Musilim pre-emptor may lawfully base his claim in 
the alternative either on the Muslim Law or on the ground of 
custom. Abdul Hamid, 36 All., 573 (1914); 12 A. L. J. R., 966. 

Wilson, pp. 373-374; Tyabji, pp. 651—669; Abbasi, pp. 
0*— Id. 

: i 22 The right of pre-emption arises when there is a sale to a 
stranger j and the term stranger means in the pre-emption law 
a pereon who is neither a co-sharer nor a participator in the 
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The privilege of Shuf‘a appertains to that 


is 


immoveable property. 

2. The right of pre-emption appertains (i) to 
Shaft,’’ -i-Sharik, a partner in the property, owner of an 
undivided share, a co-sharer; (ii) Shaft’ -i-Khalit a parti- 
cipator in the immunities and appendages of the property^; 


appendages nor a neiglibour to the subject-matter of pre-emption. 
A co-sharer who has concealed his interest (that is, there is a 
secret purchase, hainami farzi^ in the name of another) cannot 
defeat the pre-emptive right of a bona fide co-sharer without any 
notice of the concealed purchase. Beni Shankar Shalhet v, 
Mahpal Bahadur Singh, 9 All., 481 (1887). 

^Sircar, T. L. L. (1873), p. 509; T. L. L. (1874), p. 444; 
Baillie, Part I, p. 478; Agarwala, p. 31. 

The subject of pre-emption must be/ Agar and that which 
conies within the meaning of the term ‘Aqar, ^Aqar means 
immoveable property. includes land whether arable or 

p pasture, mansions, vineyards, gardens and enclosures, e.g., a bath 

! well. Under the Shafi.‘ Law there is no pre-emption in indivisible 

I things but under the Hanafi Law there is pre-emption in the 

I case of a bath, a well and a mill. The jurists agree with 

1 the Hanafi view. It includes agricultural land. Shaeikh 

: Jahangir r. Lala Bhekari Lai, 6 B.L.E., 42; 11/VV^.E,., 71. It 

extends to a whole village. S.D.A., Cal,, Vol. Ill, 85. Move- 
i ables if they are accessories are included in the term 

There is no pre-emption if trees or buildings are purchased with 
a view to removal, they are not included within the term M gar. 

^ It is otherwise if the trees are purchased with the ground on 

which they stand. 

5 2^ Baillie, Part I, p. 481 ; Sircar, T.L.L. (1873), p. 514 ; 

^ Hamilton Hedaya (Grady), p. 548; Ameer Ali, Vol. I, p. 717 ; 

i Daval, p. 382; x^bbasi, p. 78; Agarwala, p. 66; Wilson, p. 380; 

Tyabji, pp, 702—704. z 



In Chand Khan r, Nizamat Khan (1869), 3 B.L.E.A.O., 296, 
it was held that the owner of the land through which the land 
subject of pre-emption, receives irrigation has a preferential right 
to a mere neighbour. It is necessary that the road in common 
enjoyment must be a private road and not a thoroughfare. All 
Khalits have equal rights of pre-emption. It makes no difference 
if one of them happens to be a contiguous neighbour. Eahim 
Baksh r. Khuda Baksh, 16 xAlL, 247. 

The right of Shu fa is recognised in the private right of 
water sharh-hhas and in private right of way taW/t:-A7/a^‘. x\.s 
a rule a hhalit in way, and a Jdialit in water have equal rights 
but a khalit in way is preferred to a hhalit who has the right to the 
water conducted through another’s field- 
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(iii) a neighbour, owner of contiguous immove- 

able property, a pre-emptor by right of vicinage.^® 


A mere tenant upon the land as such has no right of pre- 
emption, Gooman Singh 7!. Tripor Singh, 8 W.E., 437, nor can 
a mere possessor with no legal title, Beharee Ram v. Musammat 
Sheobhudra. 9 W.E., 455. The owner of a dominant tenement 
may lawfully pre-empt_ the servient tenement, his daim is pre- 
ferred to that of a neighbour. And likewise the owner of the 
servient tenement in respect of the sale of the dominant tene- 
ment IS preferred to a mere neighbour; Ranchoddas v. Jugal Das 
(1899), 24 Bom., 414; Karim v. Priyo Lai (1995), 28 All., 127; 
^ A.jj.J.Jx., 619. However a hhulit is not necessarily an owner of 
dommant or servient tenement. 

If a_ Shafi ••t-Jchalit happens to be a also but as 

STicn he has no preferential claim to pre-empt the whole property 
as against a vendee who is also a JchalU, In such a ease the 

KTLh.B.TMiMtSI « 

^ It is maintained that among rival neighbours proximitv io 
the property in question gives preference to one over the other 
but w/e Syeeduddin v. Latifnnnissa, 19 A.L.J.E., 909, where 
the Lourt held that the Muhammadan Law of Pre-emption does 
not recopise degi-ees of nearness within the same class of pre- 
emptor. This view IS correct as regards sharik and to some 
cr eyen in the case of I'haht but it is not correct in the case of 

The expressions Shafi‘-i-sliarik, Shafi‘-i-JchaUt., Shaji‘.i.j,lr 

commentartors of Anglo-Muhainmadan 
1 . e Arabic word khaht denotes both classes of pre-emptors, 

co-snarers and participators in easements, 

the land on which a common partition wall 

lli* b neighbours, in fact under the 

Jriaruiji Law he is deemed to be a partner. 

nght of pre-emption by vicinage applies to small plots 
of land and enclosures. It does not apply to laro^e estates Ahdnl 
Apm u. Khondkar Hamid Ali, 2 B.L^R.A C 63- 10 W R 
Ejnas Kooer y. Shiekh Amiad Ally 2 IV R ’ 9fi1 • ' tj’ i 

Mahomed « KaliC 7^,. ““’mS'I” 

““‘torities weie 

Closely examined, Where a rnahM is divided into two or more 
»pamt» M right of presumption «i,t. Lrrfy L The 

g^nnd^of vmma« AMul Eahim Khan o. KharagTingh, ‘fl 
firtenancl +; ®’^PP®®? ^ere were certain common 

fntxfn rSoTi c tilrif “ s; 

a big a right to rf'S .STX TT™?. S 
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Th& Jar-i-mvlaziq, contiguous neighbour, has prefer- 
able right of pre-emption among all Shafi‘-i-jar, next the 
Jar-i-mulasiq, the neighbour behind, the mansion has the 
right of pre-emption. 

In case of competition the first class excludes the 
second and second excludes the third. 

According to the Fatawa-i-‘ Alamgiri the Shafi,‘-i-jar 
must demand pre-emption immediately on hearing of the 
sale and not wait till the ShaAfi‘-i-sharik hm surrendered his 
right, otherwise he will forfeit his right of pre-emption. 

Under the Shi‘a Law^ there is noi right of pre-emption 
if there are more than two co-sharers and there is no right 
of pre-emption on the ground of participation in the appen- 
dages nor on the ground of mere vicinage. Under the 
Shaft'' -i Law pre-emption can only be claimed on the 
ground of partnership. 

3. The rights of all pre-emptors of one and the same 
class are equal, and they are entitled to equal shares 'per 


siieh estate sells his share. Sheikh Karim Baksh d Kamurddiu 
Ahmad, 6 N.-W.P. H.C.E., 377. 

26 Baillie, Part II, p. 175 (Sharaya-al-Islam) ; Ameer Ali, 
Vol. I, p. 737; Sircar, T.L.L. (1874), pp. 443-462; Abbasi, pp. 
111—120. The Shi‘a Law of Pre-emption is recognised by the 
Indian High Courts vide Abbas Ali, 12 All., 229 (1889); Eajah 
Beedar Hossein, 2 Moo. Ind. Ap., 441; Qnrban Husain, 22 All., 
102 (1899). 

In Pir Khan, 36 All., 488 (1914). A Shi‘a sold some pro- 
pierty to the vendees who were Hindus. A Sunni pre-emptor 
claimed to pre-empt the property. The Shi‘a vendor succeeded 
on the ground that there was no right of pre-emption for there 
were more than two co-sharers. It seems that according to the 
Allahabad High Court the Law of pre-emption is to apply 

when both the vendor and the pre-emptor or either of them is 
a Shi‘a. The Calcutta High Court in Jog Deb Singh, 82 Cal., 
982 (1905) allowed the Sunni law to prevail where the vendor was 
a Shi‘a and the pre-emptor was a Sunni. 

The rule of Sfii'a law that there is no right of pre-emption 
if there are more than two co-sharers is now firmly noted in the 
decisions of the Indian High Courts, however there are some 
passages in Querry Droit Musalman, Vol. II, pp. 276 — ^278 vide 
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ca'pita, but under the Sho)^'-i law they are entitled to 
receive shares in proportion to the extent of their own 
shares. 

4. It appears that according to the High Court of 
Allahabad both the seller and the pre-emptor must be Mus- 
lims, and the personal law of the purchaser is of no conse- 
quence. That the Shi'a law of pre-emption is to apply when 
both the vendor, and the pre-emptor or either of them is 
a Shi‘a. According to the Calcutta High Court the 
vendor, the vendee and the pre-emptor should all be Mus- 
lims.*^ 

also D.W., Kathalay, the Law of Pre-emption, p. 58, which in- 
dicates the contrary view and it is the same as the Hamf Law. 

27 Ameer Ali, Vol. I, p. 728; Wilson, p. 382; Tyabji, pp. < 368 , 
664; Abbasi, p. 33. 

{a) Personal Law of the vendor: — 

The seller must be governed by the law of pre-emption, 
e.g,, if a non-Musilim sells some property then there is no pre- 
emption under Anglo-Muhammadan Law. 

(b) Personal Law of the vendee: — 

If a Muslim sells some property to non-Muslim, according 
to Allahabad High Court there is pre-emption under the Muslim 
Law. Gohind Dayal -r. Inayat TJllah, 7 All., 775. But accord- 
• ^ ing to Calcutta High Court there is no pre-emption at ail. Kudrat 
Ullah V. Mahini Mohan Shaha (1869), 4 Beng. L.E.. 134: 13 
W.R., 21. 

' 1 ' I 

(c) Personal Law of the pre-emptor : — 

The pre-emptor must be a Muslim to claim pre-emption under 
the Muslim Law. A Shi‘a however cannot claim pre-emption 
on the ground of vicinage, even if the seller and purchaser were 
Sunni Muslims. Qurban Husain, 22 AIL, 102. Bui uide 

. ; , Eokaiya Begam Ahmadi Khanum (1912), 9 A.L.J.R., 769, 

• where a purchaser a Ski^a woman was allowed to defend the suit 
: ' on the ground; that she was a Shafi^-i-hhalit and the Sunni pre- 
, ■ emptor was aJlso a hhnUt and the pre-emptor"s contention that 
under the Shi^a law kJmliU have no right of pre-emption was 
rejected hy the Court, 

' ; ; ^ According to previous decisions of the Allahabad Court the 
right of pre-emption cotild be enforced even if the seller was a 
! Hindu. ■ Chundo u. Hakeem Alimoddeen (1873), Agra F.B., 305; 
:-.U 28. The last ew was overruled in Dwarka Das, I 

, i :AIL^ |564 "(Sl^art, J.yahd Pearspn, J. dissenting); but there is 
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■ However under tM H am. fi Law a Muslim pre-emptor 
is entitled to pre-empt the property irrespective of the fact 
whether the vendor and vendee are .both' or either of them 
is a non-Muslim'. . 

6. The right of pre-emption takes place when some 
property subject to pre-emptive right is transferred by a 
valid sale,® or by some means equivalent to a valid sale. 

no do'uht that the earlier cases were in conformity with the 
Muhammadan Law. As regards Bihar it has been held by the 
Privy Council in Jadu Lai Sahu/r. Janki Koer, 9 A.L.J.E., 525, 
39 I. A., 101; that in Bihar the right of pre-emption under 
the Muhammadan Law is enforceable irrespective of persuasion 
of the pre-emptor, vendor and vendee. 

Under the Harnafi, Law a Muslim and a (non-Muslim) 

are on equal footing in all cases regarding the privilege of pre- 
emption, and according to the Law a non-Muslim may 

lawfully exercise the right against a non-Muslim but not against 
a Musilim., 

28 j^ceording to the Muslim Law sale means commutation of 
goods for goods, goods for money, of money for money, of money 
for goods. Sale is contracted by dedlaration and acceptance, the 
subject and consideration of sale must be determinate and the sub- 
ject must^ be in actual existence. The Muslim Law does 
not prescribe any particular form for a sale transaction, but 
immediate delivery is necessary in the case of commutation of 
goods for goods and money for money and in the ease" of money 
for goods, and goods for money a future period of delivery may 
be lawfully stipulated. There are five conditions which are 
natural to a contract of sale : (1) Option of acceptance, (2) condi- 
tion of option, (3) option of determination, (4) option of inspection, 
(5) option from defect. If any extraneous condition is stipulated 
it makes the transaction an invalid sale. Hence the conception 
of sale under the Muslim Law is wider than the conception ol 
sale under the Transfer of Property Act, Section 54, in fact it 
includes the definition of exchange as defined in Section 118 of 
the Transfer of Property Act. In Begum 'd, Muhammad Yaqub, 
16 AIL, 344., P.B. citing original authorities the Allahabad 
High Court has held that the sale must be complete according to 
the Muslim Iiaw. However in this very case Mr. Justice Banerji 
took the contrary view, and similar view was expressed by 
Mr. Justice Malimood in Janki y. Girjadat (1884), 7 AIL, 482 
P.B. The Calcutta High Court in Budhai Sardar ??. Sana ITllah 
(1914), 41 Cal., 943 and the Patna High Court in Kheyali v. 
Mullick Wazarul Alum ( 1916 ), 1 Pat, L.J., 174, did not accept 
the view of the Allahabad High Court and held that Sec. 54 of 
the Transfer of Property Act embodies the general law which is 
paramount and supersedes the Muslim Law. In Abdullah 

F. % 
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; There must be an exchange oif property for property or 

money and there must be an entire cessation of the vendor’s 
I interest. 

j 6. There is no right of pre-emption in an invalid 

i sale^^ so long as the invalidating circumstances or conditions 

1 V, Ismail (1922), 46, Bombay, 302, the Bombay Court pre» 

j . f erred the view of the Allahabad Hig^h Court and held that 

I right of pre-emption arose in the case of an oral agreement to 

sell follov^ed by payment of price and delivery of possession to 
the vendee even though no registered sale-deed was executed. It 
if seems that the difficulty could be solved in each case by deterniiii- 

^ ing the actual intention of the parties vide Sitarain 

Jiaul Hasan, 45 Bom., 1056 (P.C.). However as a matter of 
fact almost all transfers of property are generally made in con- 
formity with the provisions of the Tt^ansfer of Property Act, and 
they are duly executed and registered. 

It should he noted that the view taken by the Allahabad 
High Court would cover all instances of fraudulent omission to 
register. If the ostensible sale is really fictitious then the owner- 
ship remains with the vendor, Mansur Ali r. Haider Husain, 
4 A.W.N., 128. 

When the property is to be exchanged for some perishable 
object or for articles of quantity or measures of weight then the 
pre-emptor is entitled to give its value in lieu ot it. 

^^Baillie, Part I, p. 476; Siinar, T'L.L. (1873), pp. §12.513; 
Abbasi, p. 24. 

j It is to be determined under the Mudim Law as to what is 
; an invalid sale, as for instance by reason of uncertainty in price 
■ or the time for delivery of the property sold. Najam-un-nissa v. 

' Ajaib Ali, 22 All., 343 is a good case to illustrate what is an in- 
valid saile and its effect on ownership of the vendee. The 
are that Aminullah sold a house and site to Ajaib Ali stipulating 
, Es. 84 for the site and a further sum for the house to be ascer- 
tained by carpenters or masons appointed by the vendor and the 
vendee, and upon the additionall sum being paid possession of 
the house would be made over within 10 days. This transaction 
took place Ly a registered contract of sale on the 17th May, 1895. 
Abrar Husain, the owner of adjacent houses, sold his property to 
. Najam-un-nissa on the 14th July, 1896. Ajaib Ali instituted a 
suit for specific performance and eventually obtained possession 
of the house on the 6th of September, 1896. Najam-un-nissa and 
Ajaib AK sued one another, each dlaiming a right of pre-emption 
against the other. The Court hdd quite correctly. That Ajaib 
A|[i did not become owner of the house purchased by him until 
; the. 6th September, 1896, and therefore he was not entitled to 

claim pre-emption against Ifajam-un-nissa when she purchased her 
houses on!thed4th July, 1896, and that Hai am-un-nissa was entitl- 
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continue to exist. The right of pre-emption arises when 
the vendee exercises his right of ownership, and obtains 
possession of the property or erects a building or plants 
trees on it.^® However in no case ownership relates back 
to the date of the original contract for sale or of sale. The 
ownership of the vendee dates from^ the date of Ms taking 
possession of the property. 

There is no right of pre-emption in a sale with 
reservation of an option of repudiation for the vendor, 
until the option drops, but there is a right of pre-emption 
in a sale under a condition of option to the vendee, for in 
the latter case there is a complete extinction of the 
vendor’s interest. 

If the sale is subjected to the option of a third person 
then the right of pre-emption arises after the sale is con- 
firmed by Mm . 

7. The right^ of pre-emption does not arise out of 


ed on the sale to Ajaib Ali becoming complete on the 6th Septem- 
ber to claim pre-emption against him. 

According to the Fatawa-i^^ Alarngiri the mere fact of taking 
possession is not sufficient at all, it mentions the case of erecting 
a house along with taking possession. 

If a certain property was sold subject to the option of the 
vendor and vsuhsequently an adjacent house to this property is 
solid, then the vendor is entitled to pre-empt the house because 
the vendor’s interest in the property sold has not yet ceased ; hut 
if the property was sold subject to the option of the vendee then 
the vendor is not entitled to dlaim pre-emption and in this case 
the vendee may lawfully pre-empt the house. 

Siimilarly if a certain property was sold by an invalid sale 
then if the property was still in the possession of the vendor he 
is entitled to pre-empt an adjacent house sold to this property, and 
the vendee is not allowed to pre-empt it. But if the property was 
in the possession of the vendee he may lawfully claim pre-emption, 
and in this case the vendor has no right to claim pre-emption. 

Baillie, Part I, p. 475; Wilson, pp. 389-390; Agarwda, 

p. 19. 

Property alienated by a simple gift is exempted from pre- 
emption, but in the case of gift amounting to sale or disguised 
as a sale, pre-emption is permitted. Angan Lai v. Muhammad 
Husain, 13 All., 409 F.B. 
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inheritance, gift, sadaqa (pious gift) bequest, waqf^ 
(charity) and lease.^® '/ V 

In the case 'of gift with a condition of return 

■ after '.possession has been taken on both sides 
the right of pre-emption arises. 

8. In the case of . mortgage the' right of pre-emptioii 
arises after the equity of redemption has been foreclosed.^^ 

If A makes a gift of property to B and B subsequently makes 
a gift of his own property to A, then no right of pre-emption 
arises. This is Hiba-biU^iivaz, It is a mere exchange of presents. 

If A makes a gift and there is a distinct iinderstanding that 
B is to make a return this transaction amounts to an exchange, 
Hiba’-bi^shartiUHivaz, This right of pre-emption arises. But if 
B fails to make the stipulated return or A refuses to accept the 
return (whether A has the right to refuse is a doubtful point) 
then the^ transaction amounts to a simple gift and there is no 
pre-emption. To’ fall under it is essential 

to stipulate for the return. 6 S.D.A., Beng., 84. 

If a person makes a wasiyat thdii the income of a, certain 
property should be given to A, and the property itself to B, then 
if the adjoining house to this property is sold then B (and not 
A) only can claim to pre-empt that house, 

3^ There is no pre-emption as regards waqf property, anti 
there is no^ pre-emption in favour of waqf property. There is a 
Punjab ruling to the effect that the MutawaiU of a mosque could 
pre-empt. ‘ lind Earn v. Hussain Baksh, 49 Punjab Rec. 197 
(1914). . This decision was however under the statutory law al- 
though it was discussed as a question of Muhammadan Law. 

: 35 Mooroolee Ram v, Haree Ram, 8 W.E., 108. 

The rent reserved was only one rupee per annum. Ram 
Golam Farsingh, 25 W.R., 43 and Dewanutullah v, Kureem 
Molla, 16 Cal., 184. ^ But dressing up a sale in the garb of a lease 
cannot defeat the right of pre-emption. Muhammad Niaz, 40 
AIL, 322 (1918). 

L’ 36 Wilson, p. 390; Agarwala, p. 34; Tyabji, p. 6T4. 

If the mortgage be such that a decree for sale would be passed 
then the right of pre-emption arises when the sale becomes ab- 
solute luider Order 34, Rule 5 or 8 of the Civil Procedure Code. 
The leading cases are: Batul Begam v, Mansur Ali Khan, 20 
AIL, 316 P.B.; affirmed hv the Privy Council in 24 All. 17; 
approved by the Punjab Chief Court P.B., in P.E. (1901) 
No. 103, All Abbas v, Kalfca Prasad, 14 AIL, 405 F.B. 

It has been held that the cause of action arises on the expira- 
tion of the year of grace and that till then the pre-emptor is to 
wait, I No right of pre-emption arises if the mortgagor remains 
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If a mortgagor sells the ^ m property with its en- 

cninbrances or the equity of redemption the right of pre- 
emption arises. 

In the case of release from debt the right of pre-emp- 
tion arises; where a debtor gives some property to Ms 
creditor on condition that he shall release him from the 
debt'^ ' 

9. There is no right of pre-emption in the case of 
partition of the property amongst co-sharers of a certain 
undivided: immoveable property.?^ 


in possession of ^ the property under an agrreement arrived at 
before tbe expiration of the period of foreclosure. If an parte 
decree was passed, and a suit for pre-emption was instituted, and 
vsiibseqtiently the decree is set aside and the mortgagor 

pays the amount, then the suit of pre-emption should be dis- 
missed. 

In the case of mortgage by conditional sale the right of pre- 
emption arises when the conditional sale becomes absolute. Ajaib 
3Srath;(1888), 11 All., 164. The pre-emptor may show that an 
ostensible mortgage is in fact a sale transaction, P.E. (1904) 
Jfo. 78 and P.E. (1906), No. 145. 

In the case of assignment of property for payment of debts 
if the property is made over in complete discharge of the debts 
then such a transaction, practically amounts to a sale. When 
however the property is handed over to the trustees to manage 
the property and pay off the debt and then return the property 
to the debtor, it is not a sale and there is no pre-emption. Outar 
Singh r. Musammat AMakhee, 2 Agra, 328. 

^ Tyabji, p. 706, and Agarwala, p. 68, 

Partition ends the right of a sharilx, it destroys co-parcenary 
body. To extinguish the partners^ right of Shu fa it is necessary 
that a formal division has taken place. For instance if the 
separation is mereSly of rent then it is not enough. In Earam 
Ali V. Amir Ali, 3 C.L.E., 166, two co-sliarers paid rent separately 
to the zamindar by arrangements though the lands continued 
joint. The Coiiii: held that such a partition did not destroy their 
mutual rights of pre-emption. Similarly in Gureeboolah Khan 
r. Kebiil, 13 W.E., 125, the Court held, that where two co>-sharers 
were merely paying rents separately in respect of an original 
jama^ the right of pre-emption inter se existed. However if ea(3li 
partner is made owner of his share and the boundary of each 
partner is marked and defined then the right of Shufa is com- 
pletely destroyed. Wahid Ali Hunoman, 12 W.E., 484. A 
divided co-sharer cannot claim Shufa on the ground of Shafi^->i- 
khalit, Mahadeo Singh v, Zait-un-nissa, 7 45; 11 W.E., 
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10. There is no right of pre-emption in the property 
assigned by a hu§band to his wife as her dower, but a 
transfer of property in lieu of the d.ower-debt itself does 
give rise to the right of pre-emption.®® 

Where a marriage was contracted without dower 
having been agreed, and thereafter the husband transfers 
some property in lieu of Mahr-vl-misl, dower of her equals 
the right of pre-emption arises. However if the husband 
transfers some immoveable property to his wife in lieu of 
relinquishment of her right to claim dower then the right 
of pre-emption does not arise.^® If the wife, to obtain a 
khulla, divorce, assigns immoveable property to her Kus- 


169. Perfect partitioa divides one ??w7i/d. Lain Puriag Dutt 
v. Bnndeh Hossein, 16 W.R., 225, on review, 16 W.R., 110. 

® Agarwala, p. 23 ; Sircar, T.L.L. (1873), p. 511; Wilson, 
p. 390; Tyabji, p. 669; Ameer Ali, Vpl. I, p. 713. 

Fida Ali v. Mnaafiar Ali, 5 AIL, 65. 2 A.W.N., 175. 
Following Peare Begum v. Sheikh Hushmat Ali, N.W.E-.S.D. 
A.R., 1864, Vol. I, p. 475. Where it was held — “Price as a 
term of Muhammadan Law includes not only money, but also 
any other kind of property capable of being valued at a definite 
sum of money. But when a transfer of property takes place 
; for a consideration not capable of being estimated at a definite 
, money value such transfer is not regarded as sale at all and does 
not give rise to the right of pre-emption. Therefore When a man 
• marrying a woman does not fix the amount of dower at a money 
, value, but assigns property to her as her dower, the right of pre- 
' emption cannot have any operation the transfer not being a sale 
and the consideration thereof being unascertained and unaseertain- 
able at a definite money value. But no such impediment to the 
operation of the right of pre-emption exists in cases in which the 
dower was originally fixed at an ascertained sum and the propertv 
is subsequently sold in lieu of a part or the whple of such amount.’’ 

This is an instance of Hiha-bil-‘iwaz and consequently t!m 
‘ right of pre-emption does not arise. 

In Ram Prasad v. Rabat Bibi, 18 O.C. , 367, a Muhammadan 
transferred some property to his wife in lien of reliiKpiivshment 
of her claim to dower it was held that the transaction was not 
one of salle hut of Hiba-bil-‘iwaz. There was an exchange of 
gift. The husband gave certain property and the wife ' gave 
relinquishment of her claim to dower. 

According to the Egyptain Act of 1900, Art. 3, a sale between 
hnsDand and wife or between ascendants and descendants or 


15 


THE MUSLIM LAW OF, PRE-EMPTION 

band ■ the right of pre-emption does not arise. ■ Under the ■ 
Shafi'i Law the right of pre-emption ; arises 'in all th^^ 
cases. ' ■ ■ 

. ■ Under Anglo'-Mnhammadan Law,- there is no 

pre-emption if a transfer is effected by a decree : 

there is a difference of opinion whether a sale in execu- 
tion of a decree gives rise to a right of pre-emption'^t; 

there is no right of pre-emption upon a transfer 
effected by virtue of a compromise decree in a pre-emption 
suit.^'^ 

According to the Hanwfb ludim it is submitted that in 
such cases a right of pre-emption arises. 

between relations within three degrees is not pre-emptible. 
Andre Mamenrst La Cbefa, p. 75. 

A widow in possession of her deceased husband’s property 
in lien of her dower is not owmer of the property for her posses- 
sion is determined on payment of the dower debt, or by satisfac- 
tion of the dower debt from the income of the property ; there- 
fore wshe by reason of her possession cannot claim pre-emption. 
Khairimnissa t. Amin, 7 A.W.N., 93. But if the widow was 
in possession of the property partly as her share by right of 
inheritance then on the latter ground she can lawfully exercise 
her right of pre-emption. Fabi Bax r. Medu, 2 A.L.J.R., 775. 

Tyabji, p. 670. For the affirmative, Imam Ooddeeii 
Sowdagar v. Abdul Sobhan (1866), 5 W.E., 169; where part 
of an estate is sold in execution of a decree a co-sharer is entitled 
to the right of pre-emption. In the negative, ISTuzmooddeen v. 
Kanye Jha (1863), Marsh, 555, 2 Hay, 651, Ahdul Jaiil v. 
Khellat Ohunder Ghose (1868), 10 W.R., 165, because the partner 
or neirfibour had an opportunity to bid at the sale. 

Hanuman Rai 77 . Udit Narain, 7 All., 917, and Abdul 
Eazaq u. Mimitaz Husain, 26 AIL, 334, support this view. In 
the latter case the Court held Pre-emptive right is a right to 
step into the shoes of a less qualified vendee or transferee and 
therefore there must be such a pervSon acquiring property by a 
contractual relation of sale or transfer.” The Punjab Court has 
taken the same view. Khiman Alladad, 18 I.C.', 957 ; but in 
this case the pre-emptor was not a party to the compromise decree. 
The facts are M and A vsold certain land to Alladad Khan where- 
upon Mustafa Husain instituted a suit for pre-emption. The 
parties arrived at a compromise, the vendee agreeing to give up 
to Mustafa Khan a part of the land on payment of Rs. 40(>, later 
on Khiman instituted the present suit to pre-empt the land 
which Mustafa Khan obtained in virtue of the agreement. The 


16 


TitE ALLAHABAD UNIVERSITY' STUDIES 


According to the Hcuru&fi Law a transfer effected 
by the decree compounding a claim gives rise to the right 
of pre-emption. If a person claims ownership of a certain 
property and the owner compounds the claim by paying a 
certain sum, then it amounts to an admission and is equiva- 
lent to sale, and the right of pre-emption arises. But if 
the owner neither admits the claim nor denies it, but to 
save the bother of litigation, pays the amount, then in this 
case there is no right of pre-emption. 

12. The right of pre-emption is not established un- 
less the pre-emptor on hearing of the transfer from some 
trustworthy source makes the demands of pre-emption in 
the following order'^ : — 

The demands are of three kinds’'' : 

1. T(ddb-i-mv/wasabat or immediate demand. 


case was under the Punjab Pre-emption Act, but the suit was 
dismissed on the support of the Allahabad decision. However it is 
submitted that under the Hanafi Law the property could be pre- 
empted. In Intizar Husain v. Jamna Prasjad, 1 A.L.J.B., 247, 
it was again held that a right of pre-emption does not arise upon 
a transfer effected by virtue of a decree though the decree is 
passed upon a compromise. Under the Hanafi, Law of Pre-emp- 
; tion it can in my opinion be successfully argued that such a com- 
promise decree resembles the accepted case compounding a claim 
for’ consideration where the right of pre-emption arises. A claims 
ownership of a house. B compounds the dlaim by payment. 
This amounts to a sale, hence the right of pre-emption arises in 
favour of the pre-emptor. However this example is a general one. 
I disagree from the view taken in 1 A.L.J.E., 247 and 18 I.C., 
957, but I support 7 AIL, 917 and 25 AIL, 33^ for these decisions 
are clear as the claim was made by the pre-emptors who happen- 
ed _to be parties to the compromise decree itseilf, and this fact 
obviously ! bars their subsequent demand to claim pre-emption. 

■ P- T.L.L. (1873), pp. 520-527 ; 

Ameer Ah, Vd.H, p.J24; Dayal, p. 386; Abbasi, p. 88; Agar- 
wala, ,p. 95; Wilson, 394; Tyabji, pp. 682—688. 

That is on hearing from two men or one man and two 
women; or one trustworthy man, or from the vendee or vendor’s 
agent or by a letter. 

« Strictly speaking this is a branch of the Muslim Law of 
prcwedure^and the courts in British India should not be bound by 
technical: rules, :of the Muslim Law. The justification for the 
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2. Talab-i-ishhad or 'Istishhad or demand with 

invocation also known as Talah-i-taqrir con- 
firmatory demand. 

3. Talab-i-tomlik or demand of possession also- 

known as Talah-i-khusumat or demand by 
litigation. 

The demands of pre-emption may be made by the pre- 
emptor himself or his authorised agent or his lawful guar- 
dian if he be a minor, or by the manager of a Court of 
■Wkrds.« 

The distinction between Tcdah-i-rrmwasahat and 
Talab-i-ishhad is not recognised by the Shi‘a law, all that 
is necessary is that the pre-emptor should prefer his 
claim. 

Under Anglo-Muhammadan Law, the fraudulent 
or otherwise omission to register the sale-deed does ncrt 
affect the demands of pre-emption which could be made 
immediately after the execution of the deed, and they are al- 
so valid if made after registration of the sale-deed, as re- 
quired by Sec. 54 of the Transfer of Property Act.''® 

13. The T alab-i-muwasahat should be made without 
the least possible delay, in fact, immediately after the fact 
of transfer of property comes within the knowledge of the 


demands and invocation of witnesses as required by the Hanafi 
law, has as a matter of fact now ceased to exist. 

« Jadu Lai r. Janki Koer, 1908, 35 Cal., 6T5; 39 Cal., 915; 
39 I.A., 101. 

In Zamani Begum v. Khan Muhammad Khan (1923), 46 
All., 142, it was held that the demands made after the execution 
of the sale^deed but before registration were not premature or 
defective. In Budhai v. Sanullah (1914), 41 Cal., 943, the pre- 
emptor after the execution of the sale-deed did not make the 
demands of pre-emption, it was held that he was not bound to 
make the demands, and that his right did not arise till he became 
aware of the registration of the sale-deed. 

F. S 
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pre-emptor/^ and any words indicative of intention to pre- 
empt the property are sufficient.® 

14. The Talab-i-ishhad should be made with the 

least possible delay.® 

(i) In the presence of witnesses called upon to bear 

witness to it ; 

(ii) on the premises, the subject of pre-emption, or 


In AH Muhammad y. Taj Muhammad, a delay of 12 houis 
was held to be too long. In Am j ad Hossein case, 4 B.H.Ji. A.o. 
hSTO) it was held that a pre-emptor may take a short time to 
ascertain the information conveyed to mm before making tne 
Talab-i^muwasahat. 

According to the Maliki School the pre-emptor can spend 
one hour for inspecting the subject of sale before making 
the demand of pre-emption. Code Mnsalman, section 900 ; 1). W . 
Kathalay, The Law of Pre-emption, p. 134. 

^ Followed in Muhammad Nazir Khan, 34 All., 53 (1911) j 
distinguishing Muhammad Abdul Rahman Khan, 8 A.L.J.R., 
2T0 (1903). 

Whether the Tcdab’-i-'W^uwcLsubat may be made through an 
agent is a disputed question. According to the Bengal Sadar 
Dewani Adalat the performance of the first demand through 
another is not a valid compliance with the law. Moyeinoodden 
V, Ihlaroodeen (1847), Ben. S. D. A.R., 267, Meer Syed Alee 
» (1857), 13 Ben. S.D.A.R., 1172. The Allahabad 
High Court has however held that the first demand can be made 
by a general attorney. In Munna Khan v. Cheeda Singh (1906), 
28 AIL, 690, the demand was made by the brother of the pre- 
emptor vide also Abadi Begum, 1 AIL, 521. 

According to Imam Muhammad Tatab-i-Hshhad must be 
made within three days; according to Imam Shafi^i there is no 
limitation at all vide the Majma^-uUBatirain, 

It is submitted that what is the least practicable delay is a 
question of fact to be determined in each particular case. 

In Nathu v, Shedi, 37 All,, 522, 13 A.L.J.R., 714, it was 
held, that if at the time of Talab-i-muwasabat the pre-emptor 
invoiced witnesses in the presence of vendor or vendee or on the 
premises to attest the immediate demand it would be sufficient and 
Talah-i-Hshhad was not necessary. This is according to the 
DuTfuUMulchtaT also. 

In Inayat Khan v, Muhammad Tosuf, 10 A.L.J.R., 92, it 
was held that in the case Teddb^i^^ishhad is made before the seller 
who was not in possession of the property the demand was not 
! imade -“properly. , ^ . 
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in the presence of the vendor provided he is 
in possession of the property, or before the 
vendee. 

It is also necessary to refer to the Talah-i-muwasabat 
having been duly made.™ 

Talab-i-ishhad may be made by a duly appointed 
agent. 

15. The above preliminary demands having been 
made, the pre-emptor must make talab-i-tamlik, that is, file 
the suit in a Court of Justice ® 

(i) within a year of the purchaser taking posses- 
sion of the property, and 

(ii) where the subject of the sale does not ad- 


In Muhammad Khalil v. Muhammad Ibrahim, 14 A.L.J.K.., 
148, 38 AIL, 201, it was held that Talab-i-ishhad cannot be made 
by a letter where it was possible for the pre-emptor to make the 
same personally. 

This point was fully discussed in Rujjab Ali Choi>dar v- 
Chund Churn Bhadse, 17 Cal., 543 F.B. Akbar Husain 16 All., 
383 (1894); Abbasi Begum, 20 All., 457 (1898), Abid Husain, 20 
All., 499, and Mubarak Husain, 27 All., 163 (1904). 

In Ahmad Hakim in Mohammad Hikmat TJllah, 25 A.L.J.K-., 
312 (1927), the pre-emptor omitted to ask the witnesses to bear 
testimony. It was held that the omission was not fatal. 

Talab-i-tshhad may be performed by an agent duly appoint- 
ed. He may write a letter appointing an agent, Waiid Ali Khan, 
4 B.L.E.A.C., 139 (1870); Imamuddin, 6 B.L.E., 167; Abadi 
Begum, 1 All., 521 (1877); Ali Muhammad Khan, 18 Al., 309 
(1896). But a letter direct to the vendor or vendge is not sufficient. 
Muhammad Khalil, 38 All., 201 (1916). Any act or omission by 
the agent has the same effect as that by the pre-emptor himself. 

Limitation Act IX, 1908, Schedule II, Art. 10. The Limi- 
tation Act supersedes the Muhammadan Law. 

The starting point for limitation is when “ physical posses- 
sion ” (the term used in Art. 10 of the Limitation Act) is taken 
of the whole property ; if the property is not susceptible of physical 
possession then from the time of the registration of the sale-deed. 
In this case Art. 120 will apply — ^Ali Abbas v. Kalka Prasad, 
14 All., 405, Batul Begum n. Mansur Ali, 20 All., 315; affirmed 
in 24 AIL, 17 P.C. In the latter case the term “ physicall posses- 
sion ” was fully discussed. 
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mit of physical possession within a year of 
registration of the instrument of sale. 

The vendee is a necessary party to the suit, but the 
vendor is not a necessary party to the suit unless he is 
in possession of the property. 

16. (i) A pre-emptor need not tender the purchase- 

money at the time of asserting or demanding pre-emption. 
It is sufficient that he is prepared to pay the sale considera- 
tion stated in the deed, or if he suspects it then the amount 
determined by the Court should be paid by him.®® The 
sum decreed need not be paid if the pre-emptor prefers an 
appeal. The pre-emptor is not liable to the vendee for any 
such contingent charges as brokerage or agency. 


According to Imam Muhammad the period for instituting the 
suit is one montih. except under lawful excuse. The period of limi- 
tation fixed hf the Indian law agrees with the one year limit of 
Imam Malik. 

Where a suit was instituted on the last date allowed l)y pre- 
jemption and subsequently amended it was held not to be time- 
barred — Muhammad Sadiq, 33 AIL, 616 (1922). 

A, B and C were joint owners of a share; C was a minor. 
A and B sold the entire property to D. Then E sued A, B and 
D for pre-emptian and obtained a decree and possession of the 
prepeity. G £ken bmught a suit and recovered his share, C then 
sued E for pre-emption. Hdd that the time began to run against 
C from the date of the original sale to D, that the suit was barred 
under Art. 10, Act XV of 1877, Tawar Husain i;. Abdul Kadir, 
;3 AX.J,E., 151. 

The pre-emptor instituted a suit against A and B on the 27th 
lel^ruary, 1909, on the allegation that they had jointly purchased 
the property, subject of pre-Temption., by a sale-deed on 3rd April, 
1908. As a matter of fact the name of one of the vendees was C 
and not Hence on the 8th of April C was made a party to 
the suit as defendant. Held that the suit against C was barred 
by limitation and that since the sale was joint the suit was barred 
A also. Mamraj Sin^ 'f?, Hirday Earn, 8 A .L.J.B., 814. 
-Fw also .Mehdi Hasan., 13 A.E.J.R., 3^, 

i ; : Baiiie, Part I, p. 494; Wilson, p. 400; Agarwala, p. 104. 

V. Kaloo, 23 W. R., 608; 1 A. W N 44- 
Mafeoni«d 10 W.E., 211. Prima facie the 

sboyld taken as the time consi- 




A 1 1 blits bru'ts WiTSl’- 

Anglo-Muhammadan Law^ there is no objection 


THE MUSLIM LAW OF PRE-EMPTION 


21 


(ii) If after valid sale the vendor has reduced the 
price then the pre-emptor is entitled to claim the benefit 
of this abatement.®'" If the vendee on discovering a pre- 
existing defect does not avoid the sale, but elects to 
demand compensation from the vendor then the pre-emptor 
is also entitled to abatement thus effected in the price. 

Under the Shi‘a Law the pre-emptor is not entitled 
to the benefit of the abatement.®® 

(iii) If after a valid sale the vendor foregoes the 
entire sale consideration in favour of the vendee, then 
the pre-emptor cannot claim the benefit of the whole re- 
mission, but he is entitled to pre-empt the property at 
its original price.®® 

(iv) If after a valid sale the vendee increases the 
sale consideration in favour of the vendor then the pre- 
emptor is not liable for such augmentation. 

(v) If the vendor has sold the property on credit®"^ 
to the vendee then the pre-emptor may either wait, until 
the period has expired and then pre-empt the property, 
or he may take the property immediately on payment of 
the sale consideration. The pre-emptor should however 
make the demands of Shufa immediately as in other 
cases, the execution of the claim may be delayed till the 

to fancy price being paid to prevent the pre-emption. B. iJl. 
O’Coner v- Ghulam Haider, 3 A.L.J.R., 365; 28 All., 617. 

The price is nsually paid to the vendee by the pre-emptor. 
In Wazir Khan, 16 All., 126 (1893), the question was whether 
the money could be paid to discharge a mortgage debt. 

According to Imam the price is to be paid within three 

days after the decree of the Kazi and according to Imam Malik 
and Imam Ahmad Avithin two days after the decree and under 
the Hatiaji Law the period is fixed by the Kazi. 

s^Abbasi, p. 109; Agarwala, p. 107; Tyabji, pp. 720-721. 

Tajammul Husain v. Uda, 3 All., 668, 1. A. W. N., 44. 

^® Baiiiie, Part II, p. 183; Queny, II, p. 279, Sec. 53. 

®« S. D. A. N. W. (1860), 638. 

®^ Baillie, Part I, p. 497 ; Tyabji, p. 723 and p. 680. 
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expiration of the period. The Shi^a and the Shmfi t 

jurists hold that the pre-emptor can claim the benefit of 
the condition of sale on credit.® 

17. If the pre-emptor was misinformed about the 
sale consideration, or of the purchase, or of the property 
actually sold, and he thereupon relinquished his right and 
later on he became aware of the true facts then his right 
of pre-emption is not invalidated by his previous submis- 
sion or surrender. 

18. The pre-emptor must pre-empt the whole of the 
property sold. Partial pre-emption is not allowed.®® 

19. There are some well-known exceptions to the rule 
against partial pre-emption. 

(i) If several persons have purchased a certain 
property from one man then the pre-emptor may take the 
share of any one of them.® If however one man has 


MBaillie, Part II, p. 17T; Qtierry, II, p. 2T2, Secs. 12 and IS. 

Mr. Yusuf Ali, editor of Wilson’s Digest (p. 387), adopts tlie 
view of the jurists, but in previous editions Sir Roland 

Wilson affirmed the view of the Haihaji jurists. 

? ’ ' Baillie, Part I, pp. 498-499; Wilson, p. 393; Tyabji, pp* 
;699 — 702; Abbasi, p. 107; Agarwala, pp. 118 — 134. 

The Code of Civil Ottomon, Art. 104, ailso adopts this view. 

Pre-emption of a part was not aillowed in S. D. A. W. P., 
156, N. W. S. D. A., Dec., Vd. VI, 132; S. D. N. W. (1863), 
394; Cazee Ali v, Miiseeut Ullah, 2 W. R., 285; Gufoor <!;. Fur 
Banu, 10 W. R., Ill; Durga Prasad v. Munsi, 6 AIL, 423 (1884); 
Izzat TJilah v. Bhikari Molla (1870); 6 Beng. L. R., 386; 14 
^ W.R., 469, Eaghunandan Singh v, Majbuth Singh (1863), 10 
W, R., 379; 6 Beng. L. E„ 387. 

’a. Pnech 'r. Aziz Fatima, 19 A. L. J. R., 107.— A 
plot of land was sold together with a house ; the pre-emptor sued 
to pre-empt only so much of the land as was not covered by the 
house. The suit failed on the gTound of partial pre-emption. 

B and C have purchased the property from D. E is the 
pre-emptor to the property sold. E if he prefers may pre-empt 
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pureliased a certain property from several persons tlien 
the pre-emptor is not entitled to pre-empt under the Hanafi 
Law, any particular share of the vendors but he can do so 
under the 5 Law. 

(ii) If several owners of different properties combine 
and sell their properties by one sale-deed for a single sale 
consideration to one man, then a pre-emptor of one of such 
properties may pre-empt that particular prcxperty only.®^ 
If he happens to be a common pre-emptor of all different 
properties sold, then it is submitted that he should pre- 
empt all, that is, he cannot pre-empt any property which 
he may prefer. 

(iii) If a person by one sale-deed for one sale con- 
sideration sells two distinct properties situated in two 
different cities then if there is a common pre-emptor to 
both these properties he must pre-empt both of them, that 
is, he cannot pre-empt one of the properties only. But if 


been recently held by the Allahabad High Court that “.Where 
the first demand was made to all the vendees but the second 
demand was made only to one of them then the pre-emptor was 
entitled to claim pre-emption against that vendee only.” Muham- 
mad Askari v. Eahmat XJllah, 25 A.L.J.R., 473 (1927), and vide 
also Aliman v. AH Husain (1923), 45 All., 449. The best, and 
the easiest course for the pre-emptor would be to make the demand 
at the site, which would apply to all vendees. However 
vide Gunpat Jha v. Anund Singh [Decisions of the Sudder 
Dewanny Adalat (1848), Bengal, p. 22] where the making of the 
second demand in the presence of one of several sellers was held 
to be valid, and vide Brij Beharee Singh v. Durbari Lai [Decisions 
of the Sudder Dewanny Adalat (1850), Bengal, p. 685] where it 
was held that it w^as not necessary for the pre-emptors to prove 
that they had preferred their claim to one or other of the joint 
purchasers or sellers. It is difficult to find a clear text on this 
point from the original authorities; however in my opinion the 
intention of the pre-emptor should be the determining factor, and 
the rule that the singular includes the plural may be applied but 
not as a general rule. 

X. Y. Z., owners of different properties have sold by one 
sale-deed their properties to M. And 27 is the pre-emptor of the 
property sold by T, hence N may lawfully pre-empt that 
property. 
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these properties were sold by two sale-deeds then he could 
pre-empt either of them. However if there is a pre- 
empfor to one of sudh properties only then the better 
opinion is that he could pre-empt that property.® 

If a person by one sale-deed has sold two or more 
properties in the same city then if the pre-emptor happens 
to be a klalit in the right of way, he cannot pre-empt one 
of them only, but if he happens to be a jar to one of such 
properties then he is entitled to pre-empt that particular 
property only. 

Similarly if a certain property was exchanged for an- 
other property then the pre-emptor of each of them could 
pre-empt that particular property, and if there is a common 
pre-emptor he must pre-empt both the properties compris- 
ed in one transaction.® 


In Mohammad Wilayat v. Abdul B,ab (1889), 11 AIL, 108, 
followed in Mujib Ullah r. Umid Bibi (1899), 21 AIL, 119, a very 
interesting point was discussed. By one sale-deed two distinct 
properties one in a village and the other in the city of Moradabad, 
; were sold and for which one price was paid. The property situat- 
: ed in the city was pre-empted under the Musilim Law and the 
’ village property under the wajib-ul-'m-z. The Court held ; In the 
: view we take the plaintiff was disqualified from claiming the pro- 
perty in Moradabad, and we think that disqualification would 
prevent him from maintaining his suit for any portion of this 
property which was included in one common sale.” This decision 
can be supported from the original authorities. The Maj7na‘~ul- 
Bahrain however says that according to Imam Zafr the pre-emptor 
could pre-empt one of the properties sold. However, if the pro- 
perties were sold under one sale-deed, but the price of each property 
was separately specified, then it may be argued that the transaction 
amounted to a distinct sale of each of the properties, hence a 
common pre-emptor may pre-empt one such property. This 
appears to be the opinion of the Allahabad High Court in Lach- 
man v. Tulshi Bam, 2 A.L.J.E., 199. 

^ The property A is exchanged for the property B. Then on 
paying the value of the property B the pre-emptor of A 'may 
jnu-empt the property A and the pre-emptor of B may pre-empt 
the property^ B on payment of the ascertained value ^ the pro- 
pmty A., :; Biit if there was a common pre-emptor then it is sub- 
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(iv) If the pre-emptor discovers that his own proper- 
ty has been wrongfully included in the sale then he may 
lawfully claim his own property as owner and the remain- 
ing portion by way of pre-emption “ 

If the pre-emptor discovers that the title of the vendor 
is defective as to a portion of the property then he may 
claim pre-emption as to the rest of the property only ; but 
he shall conclusively establish that the vendor had no title 
to that portion before the suit is decreed.®® 

(v) If a certain property belongs to four partners, 
and the vendee during the absence of one of the partners 
purchases three shares one after another from three part- 
ners, and thereafter the fourth partner appears, then he 
is entitled to pre-empt the first sale, but as regards the 
second and the third transactions he and the vendee both 
would be considered as equal pre-emptors. 


mitted on the anatogy of the case of sale of two properties by one 
sale-deed that both the properties must be pre-empted if at all. 
The actual case of exchange is not (within my knowledge) covered 
by any original text, but the case of the sale is based on the texts. 

®‘' In Bhagwati Saran v. ParmesEar Das, 36 AIL, 476, it was 
held that there was no defect in the frame of the suit if the 
plaintiff claimed the property as full owmer and in the alterna- 
tive for pre-emption. And in Abdul Aziz v. Maryam Bibi, 26 
A.L.J.R., 48 (927), it was held that “ the causes of action for 
claiming possession of his own property and for claiming pre-emp- 
tion of the vendor’s property are separate and distinct and there 
is no ground for not allowing the plaintiff to combine the two in 
one and the same suit. However it is not permitted for the pre- 
emptor to completely deny the title of the vendor, because the 
vendee took the property with all the risks and the pre-emptor 
must offer to be substituted completely in his place.” Sahodra 
Bibi V. Bageshri Singh, 37 AIL, 529; 13 A.L.J.R., 711, and Iqbal 
Haider Musammat Wasi Patima Bibi, 45 All., 53. Ihe 
important condition under the Muslim Law is that the pre-emptor 
should conclusively establish that the vendor had no title to the 
rest of the property in order to succeed, in pre-empting a portion 
of the property only. 

® Badri Prasad Khuwaja Muhammad Husain, 11 A.W.N., 
44. 

P. 4 
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(vi) It appears that uudfer Anglo^Muhammadaa 
Law, if the vendee happens to be a pre-emptor of equal 
degree then the other pre-emptors may lawfully pre-empt 
to have the property divided equally between all of them.*’® 

20. When two or more persons are entitled to the 
right of Shuf‘a in a property then each of them must pre- 
empt the whole property. The claim must be in its entire- 
ty, though the decree will be given in equal shares amongst 
all pre-emptors.®^ 

21. When there are a number of pre-emptors, and 
some of them are absent, the property will be adjudged to 
all those present, but later on if the absentee appear and 
demand pre-emption they would be entitled to receive 
shares equal to the others, and if they belong to the 
superior grade then they would be entitled to claim the 
whole property.®® 


65 In Abdullali v. Amanat Ullah, 19 A.W.N., 82. 21 AM., 
292 (1899). A property was sold to a vendee who happened to be 
. a pre-emptor also, and five persons having equal right of pre- 
emption sued for f th of the property. It was contended that the 
suit diould have been for the whoile of the property. Tlie Court 
: overruled this contention. It appears to me to be a very doubt- 
: ful decision, and it conflicts with the Hanafi Law, vide Sec. 20. 

6^ Amir Hasan v. Rahim Baksh (1897), 19 All., 466, is an 
important case citing original authorities. In Sabq Ram v. Kali 
Shankar, 27 All., 465 — A co-sharer had demanded pre-emption, 
and while the suit was pending another co-sharer having equal 
rights filed a similar suit for pre-emption of the same sale. Held 
that the second plaintiff was entitled to one-half of the property 
i sold. 

6B Sircar, T.L.L. (1873), p. 519; Tyabji, p. 714. 

:Ih Raj Warain Bai v. Duniya Pande, 7 A.L.J.R., 259 ; 32 
All., 340, some pre-emptors had obtained decrees and later on 
within limitation the pre-emptor of superior right brought a suit. 
Held that the suit was maintainable. 

However after the period of limitation the superior pre- 
emptor would have no subsisting right to demand pre-emption. 
Where an inferior pre-emptor brought the suit on the last date 
of limitation and the property was pejidente lite transferred to 
pre-emptors of superior class such a transfer cannot affect the 
right of the plaintiff to pre-empt the property, the superior pre- 
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22. A pre-emptor of equal degree cannot assign Ms 
share to one of the other pre-emptors. If he has assigned 
his right before the decree of the Court the property will 
nevertheless be equally divided amongst the pre-emptors 
who have preferred their claim. 

23. If a pre-emptor has waived his right to pre-empt, 
then the other pre-emptors have a right to pre-empt the 
whole. But if the right has been perfected by the de- 
livery of the property to a pre-emptor or by the decree of 
the Court then he has a separate and definite interest, and 
he may lawfully surrender it at will. 

24. The pre-emptor has the option of inspection al- 
ways, even after he has obtained a decree from the Court. 
And if he discovers a pre-existing defect he may avoid the 
sale. 

25. The right of pre-emption cannot be establish- 
ed® 

(i) if the pre-emptor has omitted to demand pre- 
emption or enforce his right ; 

(ii) if he, of his own accord, has surrendered his 

right of pre-emption. 

(iii) if he has acquiesced in the sale of the property. 

emptors having their right barred by limitation and had lost their 
right on. the date of the transfer. Asa Singh v. Ifanbat, 19 
A.L.J.E., 143. 

®Baiilie, Part I, pp. 50&— 508; Sircar, P.L.L. (1873), p. 
533; Ameer Ali, Vol. I, p. 733; Dayal, p. 395; Abbasi, p. 107; 
l>abji, pp. 690—697. 

The surrender of the right of pre-emption before the sale does 
not prevent pre-emption. Abadi Begam -u. Inam Begum, 1 AH., 
521; Karim Baksh v. Khuda Baksh, 16 All., 247. The surrender 
of the right of Shufa may be conditional, e.g., if the pre-emptor 
says I have surrendered my right provided you have purchased 
this property, so that if another has purchased the property in 

t uestion the right is not extinguished. And likewise surrender 
ue to mistake is invalid. Surrender and acquiescence are liable 
to be confused. The difference is that suri'ender is a legal plea. 
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The right of Shufa oEce relinquished cannot subse- 
quently be resumed. 

It is submitted that in certain circumstances refusal 
to purchase the property contemporaneously with, that is, 
at the time of the actual sale transaction, extinguishes the 

while acquiescence acts as an equitable estoppel (vide Thamansingh 
V. Jamaluddin, 7 AIL, 442). In Muhammad Nasiruddin v, Abdul 
Hasan, 16 All., 300, followed in Muhammad Tunas Khan 
Muhammad Yusuf, 19 AIL, 334, a pre-emptor asserted his right 
of pre-emption j and offered to take the property from^ the vendor 
with a view to avoid litigation. He cannot be said to have 
acquiesced in the sale and thereby waived his ri^ht. In Rupnarain 
i;. Awadh Prasad, 7 x\lL, 478— held that the right of pre-emption 

which arose upon the sale was a new right, the alleged 

acquiescence of the plaintiff pre-emptor occurred at a time when 
the right claimed by him was not yet in existence. Acquiescence 
in a mortgage by conditional sale does not mean acquiescence in 
the sale becoming absolute. This was a case under the wajih-ul- 
^arz giving a right of pre-mortgage but it is obvious that under 
Anglo-Muhammadan Law the right of pre-emption does not 
arise till the sale had become absolute. 

The surrender of the right of pre-emption in favour of one 
person does not operate in favour of another. 

The mere fact of attestation of the sale-deed by the father of 
the pre-emptor or by the pre-emptor does not imply concurrence 
in the sale. 1 Oudh Cases, 2&2; Hari Kishen Bhagal v. Kashi 
Prasad Singh (1914), 42 CaL, 876 (P.C.); Banga Chandra v. Gagat 
Kishore (1916), 44 CaL, 186 (P.C.). But under the Punjab 
Pre-emption Act attestation with full knowledge operates as equit- 
able estoppel. P.R. (1903), Ko, 15. 

It may be argued that if the pre-emptor and the vendee 
make simultaneous offers for the same, and if the pre-emptor was 
aware of this fact and allowed the vendee to take the house at a 
higher price then his conduct would amount to equitable estoppel 
on the ground of acquiescence. If the pre-emptor preferred not 
to exercise liis claim on one occasion of the sale of a certain pro- 
perty, he is not thereby precluded from pre-empting the same 
property on the subsequent sale of that property. 

Munawar Husain Khadim Ali, 5 A.L.J.R,, p. 331, it 
was held, in order to debar the pre-emptive rigiit an opportunity 
to purchase must be given to the pre-emptor when a definite 
agreement to purchase at a fixed price has been entered between 
the vendor and the vendee. 

^ In Ghulam Mohiuddin Khan Hardeo Sahai, 18 A.L.J.R., 
413; 42 AIL, 402; an inso^lvent^s property was sold by public 
auctiun by the official assignee. The auction was notified and was 
within the knowledge of the pre-emptor, but he did not bid at the 
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right of pre-emption. Mere refusal to purchase before the 
sale does not destroy the right of pre-emption for the right 
of pre-emption arises after the sale.’’’^ 

Similarly the right of pre-emption is destroyed if the 
pre-emptor takes from the vendee the same property, the 
subject-matter of pre-emption, on rent, or negotiates with 
the vendee for the purchase of the property to himself, 
or for its lease. 

It is not necessary for the vendor to give notice to the 
pre-emptor, and offer to sell the property to him.'^^ 

sale; tliis was construed to be a refusal to purchase. This was a 
case under the wajih-ul-^arz, strictly speakings under the Miis!liin 
Law, it was incumbent on the oiBScial assignee to o.f!er the property 
to the pre-emptor at the hig^hest price hid at the auction. 

The mere fact that the pre-emiotor refused to purchase before 
the price was settled does not debar his right of pie-emption (vide 
Eanhai Lai Kalka Prasad, 2 A.L.J.E., 390; 27 AIL, 670). 
Here the property was sold by a receiver. Subhagi Muham- 
mad Ishaq, 6 All., 463; Kuldeep t?. Earn Been, 24 W.E., 198; 
Braj Kishore v- Kirti Chandra, 15 W.E., 247, and Toral v- 
Auchhi, 18 W.E., 10. And if the refusal was due to dispute about 
the price or hona fide belief that the price demanded was fictitious 
then the right remains subsisting if the sale actually takes place. 

In Ahmad Ali v, Najmaunnisa, 2 A.L.J.E., 115, it was held 
that a mere fact that a pre-emptor accepts from the vendee mort- 
gage-money due upon the property which is the subject of pre- 
emption does not amount in law to a waiver of his pre-emptive 
right. ■ 

According tO' the Fatawa-^i-Kazi Khan emA the DurruUMukhtar 
the pre-emptor may make an agreement with the vendee to pur- 
chase the property after some time. But in Habib-unnisa r. 
Barkat Ali, 8 AIL, 275; 6 A. W. N., 114, Mahmood, J. 
remarked that when the pre-emptor enters into a com- 
promise with the vendee or allows himself to take any bene- 
fit of him in respect of the property which is the subject of 
pre-emption, he, by so doing, is taken to have acquiesced in the 
sale and to have relinquished his pre-emptive right. In this 
case the venee had entered into an agreement with the pre-emptors 
that they would sell the property to the pre-emptors within a year, 
if the latter paid the price and purchased it for themselves. 

72 «« jl; seems that according to the Maliki School the vendor is 
entitled to issue a notice to the pre-emptor through the Court, 
the purchaser can asli the pre-emptor whether he exercises his 
right or not. It is a moral duty of the vendor as well as of the 
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26. (i) If the pre-emptor together with a stranger 

has purchased a certain property then his right of pre- 
emption becomes void with respect to the purchased pro- 
perty.^* 

(ii) If the pre-emptor has associated with himself 
a stranger as co-plaintiff who has in fact no claim to pre- 
emption, then his right of pre-emption, becomes void.^^ He 
has omitted a part of his claim, and so the whole of his 
right is extinguished. 


pyrohaser to_ inform the pre-emptor the fact, ahont the sale, fyivins? 
rise to the right and this is what ail God-fearing men will do but 
there is no legal obligation for doing tliis. In a case in which 
the purchaser summons the pre-emptor before the Law Court to 
^ercise his right or to renounce it, the latter would be recpiired 

Ghefa (p. 106), vide D. W. Kathalay, The Law of Pre-emption, 

of tbeSlTw^i® ""V h Diwaiiv Adalat 

ib IS. \\ .P., S.D.A.E., 53, where it was held that a eo- 

p^t'TmD^Fv^riohf ^ stranger forfeited his 

fionTv otLr lendered the entire sale liable to pre-emp- 

1870) N WP nr"p Wo" gf Gunesbee Lai r. Zaryat Ali 
4 Alii ’ ic>7. m'’ Bhawani Prasad v. Damru (1882), 

Itio Baniadhin Singh (1881) 4 All 

|52 and in Sab^am Singh i;. Eaghubar Dayaf (1887) 15 Cal" 
224. However, in Hairas v, Kanhva 7 A HI 1 is ’i, i 

Sai n886) S 4 11 Sheobharos Rai v. Jiachi 

19 Ail ilk fP hi ^^^1 ^m Hath v. Badri Harain (1896) 

VI Th’ “ Mushtaq Ahmad u. Amiad Ali 19 Til ’ 

dll, the Court held that where the share qaiTi f A 
stated in the sale-deed then that !hlr ^ i stranger was 

on proportionate payment of the nriee ^1 ^ pre-empted 

does not snecifv the «hnL I ^ ^ M sale-deeed 

co-sharer-vendee is to be treated^^fn ^Tl ®*range_r, then the 
stranger and the claim is in ha / 1 ° .same position as the 

ever under section 45 of the Transf^'^r J^inst him also. How- 
are presumed to be eoua W £f Act co-vendees 

hence it may be aroned tlmt the^^la'*^ sdld, and 

be decreedto that exSonlv and . f “ pre-emptor should 

P. asrT;:!.rptrrrr„S* 
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However ' if ' the person , joined as co-plaintiff : is not 
a stranger and ■ is ■ onC' entitled to pre-empt ' the property 
and belongs to the same category then the suit is perfectly 
lawfmL^^,'. 

After the pre-emptor has obtained the decree'^^ then 
the pre-emptor may sell the property to a third person 
who may deposit the purchase-money in Court. But such 
a transaction may give rise to a fresh cause of action to 
other pre-emptors. 


pre-emptive right which he has himself violated, by associating 
himself with a stranger. Bhawani Prasad r?. Dainrn, 5 AIL, 197; 
2 A.W.K., 217; Eahima 'v. Razzaq Ali/ 21 A.L.J.E., 184. In 
AH Ahmad Enhmat IJllah, 14 AIL, 195, 12 A.W.N., 42, the 
pre-emptor had joined the mortgagee as co-plaintiifs in the snit 
for pre-emption the suit was dismissed m toto (vide also Eajoo v* 
Lalman, 5 AIL, 180). Is it possible for the pre-emptor to strike 
out the name of the stranger associated with him in filing the 
suit ? It is submitted that his error could be rectified in the 
Court of the first instance, but not afterwards in the Appellate 
Court. Under 0. 6, E. 17 of the Civil Procedure Code the Court 
has power to amend any pleading. The Allahabad High Court 
has however maintained the view that amendment of the plaint 
cannot be allowed. Bhupal Singh 1 ). Mohan Singh, 19 AIL, 324; 
17 A.W.N., 72. But Karan Singh i;. Muhammad Hussain, 
7 AIL, 860, which favours the correct view. The Punjab Chief 
Court allowed the names of strangers to be struck out. P.R., 
No. 83 (1898); P.E., No. 29 (1894); and also No. 102, P.E., No. 
94 (1895); and P.E., No. 19 (1898). 

The Punjab Chief Court has also held that if the pre-emptor 
has merely entered into agreement with a stranger as to what he 
will do with the property after decree simply in order to raise 
funds to meet the litigation expenses then he does not forfeit his 
claim to pre-emption. P.R. (1898), No. 19, P.E. (1896), No. 
87, P.R. (1902), No. 10. 

Chotu T. Husain Baksh, 13 A.W.N., 25. 

If two persons equally entitled to pre-empt file a suit and 
one of them withdraws then the other may lawfully pre-empt the 
whole property. Udey Earn v. Mania, 5 A.W.N., 189. 

Where the vendee ii^ a tota^l stranger then the right against 
him is not lost owing to the fact that the pre-emptor has joined 
with him persons, who have different rights inter se Sheoraj Singh 
Naik Sahai, 41 AIL, 423; 17 A.L.J.E., 391. 

Ram Sahai v. Gaya, 7 AIL, 107, where a pre-emptor 
alienated his share pending an appeal, hdd it cannot affect 
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27. The right of pre-emption does not arise in favour 
of a person who has a mere expectancy of inheritance, or 
has any kind of contingent interest or any right falling 
short of complete ownership, however the property by 
reason of which the right accrues may not be in the posses- 
sion of the pre-emptor nor is the right of pre-emption affect- 
ed if this property was already mortgaged to a stran- 


n 


28. If the pre-emptor previous to the decree of the 
Court sells the property by means of which he derives his 
right of pre-emption, then his right is thereby invali- 
dated.™ That is, the pre-emptor must retain the pre-emp- 
tive cause at the time of the sale, and at the time of the 
institution of the suit and till the decree of the Court of 
first instance. If the pre-emptor has sold the property 
reserving for himself a condition of option then since his 
right in the property is not absolutely extinguished the 
right of pre-emption remains intact, during the time the 
option has not become absolute.” 


'Mb right. Sakina Bibi v. Amiran, 10 All., 472; 8 A.W.JN., 
177; Bibi v. Akbar Ali, 21 A.W.N., 183; where the pre-emptor 
sold his decreed share, to raise funds to pay the purchase money. 

Cliand 'o. Ram Prasad, 9 A.W.N., 127; Uigar Lai 
v. Jai Lai, 18 AIL, 382; 16 A.W.N., 112. 

TSDayal, p. 396; Wilson, p. 388; Tyabji, p. 696; Abbasi, 

p. 106. 

It is submitted that in British India the first (Jourt is 
. equivalent to the Kazi’s Court, hence the first decree is important 
and therefore if subsequent to the decree the pre-emptor’s right 
is extinguished, it does not affect the property pre-empted. The 
same view would apply if the pre-emptor’s right is extinguished 
after the decree of the first Couii; but during the course of the 
appeal {vide IJmrao v. Lachman, 22 A.L.J.R., 234). “ In deal- 

ing with suits for pre-emption three dates have to be looked for, 
namdly the date of the sale sought to be pre-empted, the date of 
the suit, and the date of the first Court’s decree.” 

Tafazul Husain y. Than Singh, 32 AIL, 567; 7 A.L.J.R., 
715, after the pre-emptor had filed the suit the property was parti- 
tioned p consequence and Hie pre-emptor and the vendor became 
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If the pre-emptor has sold an undivided part of the 
property which gives him the right of pre-emption then 
also his right of pre-emption is not invalidated, and again 
if he sells a divided share but not the adjoining part next 
to the subject of pre-emption then also his right is not 
invalidated, but if he has sold the adjoining portion then 
his right is invalidated. 

29. (i) If the vendee died, the property can be 

alienated or taken by the creditors of the vendee, but the 
right of pre-emption is not invalidated. 

(ii) If after having sold a certain property the vendor 
died the right of pre-emption is not invalidated. 

If the vendor was suffering from Marz-vl-maut, 
death-illness when he sold a certain property, and he had 
no other property, then his legal representatives accord- 
ing to some jurists cannot claim pre-emption with respect 
to the property sold, and according to others they can on 
paying the value of the property, but if the deceased left 
some other property also then there is a consensus of opi- 
nion that his legal representatives by reason of the inherited 
property have the right of pre-emption.® 

(iii) If the pre-emptor died before he perfected his 
title, by obtaining possession of the subject-matter of pre- 
emption, or by judicial decree, then his right under the 
H ana ft Law is thereby extinguished,®’^ but under the Shafi,‘i 
Law and the Shi‘a Law®® it passes to the pre-emptor’s 


owners of different niahals and thereby the pre-emptive right was 
extinguished before the decree, the suit therefore failed. 

According to Imam Abu Hanifa in all cases the legal re- 
presentatives have no right to pre-empt the property sold. 

Sircar, T.L.L. (1873), p. 531; Wilson, p. 401; Abbasi, 
p. 108; Tyabji, p. 693; Kathalay, p. 134; Dayal, p. 396. 

The Code Civil Ottoman, Art,, 1038 adopts the Hanafi view. 

®® Baillie, Part II, p. 190; Querry, II, p. 285; Secs. 89, 90; 
Wilson, p. 464. 

P. 6 
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representatives. It appears titiat the Harmfi view has not 
been accepted by the Bombay High Court,®* and the Allaha- 
bad High Court has applied it subject to certain restric- 
tions.®'' It is submitted that under Anglo-Muhammadan 
Law the right to sue survives to the executor and adminis- 
trator according to Sec. 306 of the Indian Succession Act 
XXXIX of 1925.®® 

30. (i) If the pre-emptoir acts as the vendor’s®® agent 
and sells the property for him then he has no right of pre- 
emption in respect of the same property. But if he acts 
as the vendee’s agent then he retains the right of pre- 
emption.®^ 

If the pre-emptor acts as a zamin, surety, guarantee- 
ing vendor’s title then he forfeits his right to pre-empt 
the same property. If the pre-emptor becomes surety for 
the payment of sale-consideration by the vendee he forfeits 
Ms right of pre-emption. 


Under the Shi‘a Law the rig"ht is inheritable among’ all the 
heirs in proportion to their shares of inheritance, e.g.,—A Shi‘a) 
Mudnn dies after filmg the suit for pre-emption and leaves a 
widow and son. Then if both claim pre-emption the propertv 
will be divided in the ratio of 1/8 to 7/8. 

® In Sayyad Jianl Hussain, 36 Bombay, 144 (1911), the pre- 
emption was claimed imder the Muslim Law and the Court held 
that section 89 of the Probate and Administration Act, 1881, has 
®JPer)Seded(^the Ilanafi Law mde also Sitaiam, 41 Bombay, 636 

^ Muhammad Husain v. Niamut-un-nissa, 20 All 88 (1897) 

™sp.*/oA br&,elf “ 

192?®trthf 1st of iebruSn 

A? a f 

disqualihed himself from resistmw « 

lim rite la ba. purch.aei a pL ri the prop'Sj^*’” 


m 
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(ii) If the vendor had contracted to sell subject to 
the Oiption of a third person, and he confirmed the sale, 
then he is like the vendor and is not entitled to claim pre- 
emption, but if the vendee stipulated the option of a third 
party who confirmed the sale then his right of pre-emption 
on that account is not invalidated. 

(iii) If the Mumrih partner sold a house from the 

partnership property and if the Rub-ul-mal partner is its 
pre-emptor then he cannot pre-empt that house. But if 
the Muzarib partner sold a house which does not belong 
to the partnership property then the Rub-ul-mal partner 
has the right to claim pre-emption.®® If a Muzarib partner 
had purchased a house from the partnership’s fund, and 
the partner purchases another adjacent house 

for himself then the Muzarib partner is entitled to pre- 
empt that house. 

(iv) If the partner sells his own house then 

his co-partner is not entitled to pre-empt that house and if 
the partner surrenders the right of pre-emption 

then the surrender is deemed to be valid as against his co- 
partner. 

31. If the pre-emptor possesses different rights of 
pre-emption, that is, supposing he is a partner and a neigh- 
bour, then the extinction of the right in the capacity of 
a partner does not extinguish the right of a neighbour. 

32. The lawful guardian or the father of the minor 
or the guardian of a person of unsound mind may lawfully 
demand pre-emption on his behalf or he may relinquish the 
right. If he does not do so then the claim is barred abso- 


®® Muzarih means a partner who applies his personal labour 
and Uuh-fiil-rml means a partner who supplies his capital in the 
partnership. 


S9 Mufawiz is a partner who has contributed an equal amount 
to the partnership fund and is held responsible for his co-partners’ 
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lutely and cannot be set up again by the minor on coming 
of age or by the insane person on recovering his reason.*® 

According to some jurists if the lawful guardian of the 
minor purchases some property on behalf of the minor, 
and happens to be the pre-emptor of the same property 
also, then his right of pre-emption becomes void, but ac- 
cording to few jurists he can exercise the right with the 
permission of the Court. 

Under the Hanafi Law, if the father purchases a cer- 
tain property for his minor son and happens to be the pre- 
emptor of that property also then he could pre-empt it 
for himself, but according to Imam Zafr, the father for- 
feits his right of pre-emption. 

And similarly if the father purchases a certain pro- 
perty for himself, and his minor son happens to be the pre- 
emptor of that property then his minor son on attaining 
majority (puberty) cannot pre-empt the said property, but 
It a person sells his own property then his minor son 
pre-emptor, on attaining majority (puberty) may lawful- 
ly pre-empt the property sold.*i 

: i: ,lra woman gives birth to a child within siz months 
from the date of the sale transaction, then such a child 

may claim pre-emption by reason of the property he in- 
herits on birth. ^ 

33. The vendee has the right to retain the pro- 
peity until he receives the purchase-money from the 
pre-emptor, and assuming that the vendor is in posses- 

on recovering f?sSlson nTav^““°5 age, or lunatic 

on his own account And Property 

if he considers it to be disadvantaJemfif” < 3 ^ pre-emptive purchase 
support this view also This is the vi ' authorities 

man. Art. 1035 also Code Civil Otto- 

in whether all this law i 
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sion he may also retain the property until payment of the 
money by the pre-emptor. 

34. (i) If the vendee has made improvements, alter- 

ed or erected a building or planted trees on the land then 
the pre-emptor has the option to cause the building and 
trees to be removed or if the removal be found to be injuri- 
ous then he may take the land with the said improvements 
on payment of the value of the materials^ only. 

(ii) If the vendee has improved the property by en- 
graving, drawing, painting then the pre-emptor must pay 


for the improvements or forego his claim altogether. 

(iii) If the vendee has cultivated the land then the 
pre-emptor must wait until the crops are ready, and there- 
upon the vendee muvSt remove the crops, and the pre-emptor 
may then pre-empt the land at its value. 

(iv) If the vendee or a stranger destroys the whole or 
any part of the building then the pre-emptor is entitled 
to take the property on a proportionate part of the origi- 
nal sale-consideration or he may forego his claim altogether. 
The vendee is entitled to keep the materials for they are 
not appendages of the site any longer.®^ 

35. If the subject of pre-emption is completely des- 
troyed by some supernatural calamity, A fat Samaviyah, 

® Ameer Ali, Vol. I, p. 730; Tyabji, p. 721; Abbasi, p. 105. 

According to the Code_ Civil Ottoman, Art. 1044, tbe vendee 
is entitled for compensation in lieu of improvements. The Egyp- 
tian Act of 1900, Art. 10 draws a fine distinction between im- 
provements effected before and after tbe demand of pre-emption. 
In tbe former case tbe vendee is entitled to compensation, in the 
latter case tbe pre-emptor may ask tbe vendee to remove tbem, 
but if be elects to keep tbe improvements, then be should pay 
for tbem._ Andre Marneur’s La Cbefa, p. 139. According to 
tbe Maliki Law it is essential tbat improvements should be made 
in good faith in order to entitle tbe vendee to receive compensation ; 
compare also section 51 of the Transfer of Property Act lY of 
1882. (Now amended by Act XX of 1929.) 

» Ameer Ali, Yol. I, p. 732; Dayal, p. 391; Abbasi, p. 106. 
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ms major, ^ by fire, flood and tempest, then the pre- 
ernptor is to pre-empt the property in its present condition 
on payment of the original sale-consideration or forego his 
claim altogether. However if a part of the property was 
destroyed and the vendee removed the materials then a 
portion of the sale-consideration will accordingly be re- 
duced. 

If a building be swept away by an inundation then the 
pre-emptor may take the land at its original price. 

36. If the pre-emptor in possession of the pre-empt- 
ed property makes any improvements or erects a building, 
and it afterwards appear that the vendor had no title to 
pass to the vendee and thereby to the pre-emptor himself, 
then the pre-emptor is entitled to recover the price paid 
from the vendor, and according to the ShafiH Law from 
the vendee as it is paid to him always, but he cannot re- 
cover the expenses incurred in making improvements or 
erecting the building.®® 

According to the Fatawa-i-Alamgiri if the pre- 
emptor discovers a defect, but retains the property then 
he is entitled to recover compensation, for the 
loss sustained, from the vendee provided he had pre-empted 
the property by the order of the Court. The vendee will 
recover the amount from the vendor. 

transactions done by the vendee in possession 
affecting the property are voidable at the instance of the 
pre-emptor. The pre-emptor is to take the property as 
it stood at the date of sale.®® 


®® Ameer Ali, Vol. I, p. 732; Dayal, p. 390; Abbaei, p. 106. 

®® Ameer Ali, Vol. I, p. 731; Dayal, p. 390. 

®®AmMr Ah, Vol. I, p. 732; Dayal, p. 390; Abbasi, p. 106. 

All Ik Prasad v. Mohan Bhaa-at 6 A L J E. Ofifi- 02 

po'kof 
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The right of pre-emption is not affected by the parties 
dissolving the sale after it was finally completed.^^ 

38. The pre-emptor becomes the owner of the proper- 
ty when he takes possession of the subject-matter of pre- 


by tlie vendee. In a suit for sale upon tbe mortgage’ — held that 
the vendee’s right as a purchaser is subject to the pre-eniptor's 
right of pre-emption and that the vendee cannot defeat the pre- 
emptive right by subsequently mortgaging the property so as to 
force him to take the property subject to the mortgage. 

A pre-emptor made the demands of pre-emption. Subse- 
quently the vendee transferred the property to a third person. 
Held that the subsequent sale must be deemed to Lave been ejected 
subject to any right of pre-emption in force by the plaintitt'. 
Muhammad Abdul Eahman •?;. Muhammad Ayyub Khan, 22 
A,L.J'.E., 817 (1924). 

Where the vendee transferred the property to one of the 
two rival pre-emptors it w-as held that the doctrine of lu pendens 
was applicable and the other pre-emptor was entitled to pre-empt 
a one-half share of the property on payment of . one-half of the 
consideration. Bhagwan Sahai u. Nanak Chand (1927), 25 
A.L.J.E., 479. Where the purchaser acquired the status of a 
co-sharer pendente lite, held the plaintiff was not deprived of his 
right to pre-empt — Eohan Singh u. Bhan Lai, 31 All., 530. The 
right of pre-emption was not affected wKere the contract was dissolv- 
ed. Bhodo Mohamed v. Eadha Churn Bahi, 13 W.E., 332. 

^ Where after the institution of a pre-emption suit the vendee 
sold the property back to the vendor held that the pre-emptor was 
entitled to pre-empt the property. Tota Earn v, Gopal Singh, 
16 A.L.J.E., 505, Kidar Nath Bankey Bihari, 11 I.C., G45; 
Imami v, Allah Iliya 40 I.G., 767. In Raj Narain v, Dunia 
Chanel, 32 AIL, 340, it was suggested (p. 343) where there has 
been a re-sale by the original vendee the pre-emptor must claim 
to pre-empt both sales. However in Sheo Charaii Singh 'o. Bhikai 
(1911), 14 O.C., 156, it has been held that a re-sale to the vendor 
before the institution of the suit defeats the right of the pre- 
emptor. But under the Muslim Law the demands having been 
made the right of pre-emption cannot be defeated, provided of 
course that the vendee had taken possession of the property under 
the original sale. And happily the same Court in Manna Singh 
n. Behari Singh (1916), 19 O.C., 183, overruled 15 O.C., 156, 
citing 8. A., No. 191 of 1914 appended to the judgment. In S.A, 
No. 191 of 1914, pre-emption was claimed in respect not of the 
first but of the second sale this view is also in consonance with the 
Muslim Law. Manna Singh’s case is an authority for the proposi- 
tion that once a right of pre-emption has accrued it cannot be 
defeated by subsequent act of the vendee, except by the act of the 
pre-emptor or barred by the Law of Limitation. ' 
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emption either with the vendor’s or vendee’s consent or in 
pursuance of the decree on payment of the purchase- 
money. The vendee is in the meantime entitled to retain 
the income and fruits of the property. In case an appeal 
is filed by the pre-emptor then his title is perfected from 
the date of the decree of the highest Appellate Court.’® 

39. The right of pre-emption is defeated by various 
devices” the best device is by the vendor reserving to him- 
self a narrow strip of the land or house adjoining to that 
of the Shafi‘-i-jar in question. However even by this 
device the right of Shcbfi^ -i-shafik or khalit is not defeated. 

40. When the Court decrees a claim to pre-emption,^"® 
it shall fix a day on or before which the pre-emptor 


If'Sf'tfli 

' n / f' ! , 

tl; i' ! 






^ In Deokinandan, 12 Ail., 234 (1889), Mahmood, J. was of 
opinion that the vendee was entitled to the profits accruing up to 
the date when the pre-emptor acquired possession of the property 
in accordance with the terms of the decree. This view was approv- 
ed by the Privy Council in Deonandan Prasad v. Ramdhari 
Chaudhri, 44 Ind. App. 80 (1916); 15 A.L.J.R., 375. In this 
ease under a Subordinate Judge’s decree the pre-emptors . were in 
j possession from 1900 to 1904. The High Court re^'orsed the decree 
. and the, original vendee regained possession. The pre-emptors 
; appealed |to the Privy Council and succeeded. They recovered 
possession in 1909. Held that the original vendee was entitled to 
mesne profits between 1900 and 1904 and also between 1904 and 
1909. 

99Baillie Part I, pp. 511— 514; Sircar, T.L.L. (1873), p. 
540; Hamilton Hedaya, Vol. Ill, p. 604; Hedaya (Grady), ]>. 
563; Wilson, 404; Ameer Ali, Vol. I, p. 736; Tyabji, p. 724; 
Agarwala, p. 146; Dayal, p. 398. 

It appears that Imam Abu Yusuf favours various devices to 
defeat the pre-emptive claim, but Imam Muhammad does not 
approve of devices toi avoid the right of pre-emption; Imam Shati‘i 
Imam Malik and Hanbal are of the same opinion as Imam Muliam! 

^ mad.'. 1 ^ ^ 

Civil Procedure Code of 1906, First Schedule, Order 
Aa, Rule 14. 

(1) Where the Court decrees a claim to pre-emption in 
respect of a particular sale of property and the purchase-money 
has not been paid into Court the decree shall— 

^ (a) specify a day on or before which the purchase-money 
, ; \ ri ; i t _ . shall be paid and, 
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shall pay the purchase-money, together with costs, if any 
decreed against him. And the defendant shall deliver 
possession of the property to the pre-emptor, but that if 
the amount decreed is not paid, the suit shall be dis- 
missed with costs. 

In case of rival claims to pre-emption, the Court shall 
direct equal distribution of property in favour of pre-emp- 
tors of equal degree, and if there are pre-emptors of the 
lower degree then the claim of inferior pre-emptors shall 
not take effect, until the pre-emptors of the higher degree 

have failed to comply with the terms of the judgment and 

o©cr00. 


(6) direct that on payment into Court of such nurchase- 
re“SdS f against 

clause TwL a f referred to in 

4 "^ ^ defendant shall detliver possession at' 

propert y to, the plaMf! wio»e titI.CrS.aIl 
De deemed to have accrued from the date of sncL 

(a) if and .11 so far ae the dlaims decreed are equal in dearee 
that the claim of each pre-emptor oZplVirS 

take Met In 

(h) If ^r as the are different in degree 

Ske efecfSesf ani 

has failed to compl? wUh 1?® 
w^Monev To with the said provisions. 

be his money and so it^ canMt^*°atf no longer to 

Abdus Salam, 19 All. 256 (1897^ **1*^^^ creditors. 

Gopal, 11 A.L.J.E., 66^ fLdhoPnf lu Shiva 

a part of the money deposited in coui-t^^ Pre-emptor took away 
the fact of removal made no dift.~n^ m this case 

pre-emptor from taking possession of tkl ^ F* the 

emption. “ ^‘"‘’^e^sion of the subject-matter of pre- 

E. 6 
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The pre-emption decree in virtue of the terms imposed 
on the pre-emptor becomes a decree in favour of the defen- 
dant vrhen the conditions imposed are not complied with, 
and it becomes final if the time allowed for preferring an 
appeal has expired.^® The pre-emption decree is a purely 
personal one and cannot be transferred.^® 


r 

lit 


A pre-emption decree required the pre-emptor to deposit 
the amount to the credit of the vendees within 30 days. The 
money was paid out of Court but the vendee certified in Court 
about payment. Held that this was sufficient compliance with the 
decree. Sukhpal Singula v. Abdur Eahman, 19 ii.L.J.R., 493 
{mde also Earn Lagan Pande Muhammad Ishaq Khan, 18 
A.LJ.E., 162; 42 AIL, 181). 

Gopal Das r. Mamman Kunwar, 5 A.L.J.E., 136. 

In Hirdey Narain r. Alam Singh, 16 A.L.J.R., 892; 41 
AIL, 47, it was h4d that after the decree becomes final no time 
for payment could be extended by any Court. 

lo^Tyabji, p. 718; Katbalay, p. 697. 

The property pre-empted is however subject to the encum- 
brance to which it was subject when sold by the vendor. TeipaJ 
77. Girdhari Lai, 30; AIL, 130 (1908). 

However the pre-emptor is entitled to mortgage the property 
after the decree to pay the price. Bela Bibi v. Akbar Ali ( 1901 ), 
24 AIL, 119. He can also sell the property permitting the vendee 
to pay the price into Court. Earn Sahai t?. Gaya (1884), 7 All., 
7 {mde also sec. 28). 

Limitation for execution of the pre-emption decree — ^Art, 
the Limitation Act IX of 1908 applies. Chhedi 7 ;. Lain, 
24 AIL, 300. 
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FATAWA-I-'ALAMGFRr 
KITAB-AL-SHUF‘A, COMPRISING 
XVII CHAPTERS 

CHAPTER I 

On the explanation, conditions, quali- 
ty AND EFFECT OP ShUf‘a 

1. As regards tihe explanation off 
Shuf‘a: In Law Shufa (pre-emption) 
signifies a right to take possession of a 
piece of land sold for the same price as 
has been paid by the purchaser. The 
is according to thei^^^A^^ of Sarakhsl. 

2. The conditions : (a) There must 

be a contract of exchange or a sale or 
what is equivalent to it, otherwise no 
right of pre-emption arises. So that 
the right of pre-emption does not arise 
out of a gift Az6a : charity, Sadaqa: in- 
heritance, and bequest because 

to pre-empt a property means acquisi- 
tion of some property which was under 
the ownership of its previous owner, and 
the pre-emptor cannot acquire property 
in case of hiba without return, for even 
if he desires to take it by paying the 
price, then still he cannot do so, because 
its owner did not acquire the property 
by paying any value and likewise the 
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pre-emptor cannot take it free of price, 
|J jOxi because no force can be exercised in case 

'iJULiJ of voluntary gratuitous transfers, 
taharrv,\ Hence it is not lawful to take 
the property in contracts where there 
is no exchange. But if the gift be one 
With a condition of return, Etba-hi- 
^ and possession has been 

tNio jUA&Jt mutually interchanged then the right of 
pre-emption arises. But if possession 
iXLft ^ has been taken so far by one of the 

yiy xlUii UjUs^oI parties only, then according to our three 
^ right of pre-emption arises. 
^ ^ person donates some property 

' • 5b I .(<> 'dj|<> without any condition of return and 


tliereaf ter the donee gives ssome other 
^ property in exchange for it to the donor, 

xif tjjf^^xxlijf case there is no right of pre- 

It. ... ^ I 


" emption in either pro.perty (this is ffida- 

But pre-emption arises as 

regards a property received by way of a 

! fdf'^ oyCw compositioin for a claim^ no matter 

^LaJl whether the composition was after ac- 

U!^ jty f knowledgment or denial of the claim, 

^ silence was observed with regard to 
'j52? ^yu admission or denial. In the same 

jwUf ^ pre-emption arises as 

*bi Jii ikksJl regards property compounded for, when 
fijf SuaJI the composition is after an acknowledg- 
l ' ment of the claim but no' right accrues 
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JXii LfttXJf 

^JU 

jltXJ f ^ 

xJo^ 

^ tiLuJ I ^vciv^j 
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l^|‘> Jul3*j ^ ytxii 
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U)l^ CjLi 


,lXi| 


^-Utff 

8<>^t^ JS' 

x£A.iJ|y^yt3J| ^JJO 
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I lU^ 

'rr**^^ y ^ ^JuoJ ( 
JtsiASJl 

vilXo 

^ tX*J I 
JUb JUJlSuo^bw 

^^iaj jtbo ^gXc ^ 
y) nXi LAsk 


when the composition takes place after 
denial of the claim, here the pre-emptor 
in establishing his claim acts in the 
position of the plaintiff, and if he brings 
witnesses to bear testimony, or if he 
demands an oath from the defendant 
who refuses to swear, then the right of 
pre-emption arises. Similarly in a 
case where a composition has taken 
place owing to the fact of silence with 
regard to the claim, no right of pre- 
emption arises, the huhm effect, of pre- 
emption does not take place where the 
cause is absent; hence a doubt in 

the existence of cause nullifies pre- 
emption. And if the property in lieu 
of composition is profitable, then the 
property compounded for is not subject 
to pre-emption whether the composition 
is after an acknowledgment or denial 
of the claim. But if the plaintiff and 
the defendant have compounded and 
agreed that the plaintiff would take the 
disputed property and that he would 
give another property to the defendant 
in exchange for it, then if this composi- 
tion has taken place after the denial of 
the claim, then pre-emption is due on 
each of the properties in lieu of the 
price of the other. And if the com- 
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position was after an acknowledgment 
of the claim then the composition is not 
valid and no right of pre-emption arises 
in either of the two properties. 

(b) There must be an exchange of 
property for property. The effect of 
this condition is that if a crime for 
which the punishment is gisas retalia- 
tion is compounded for a property no 
pre-emption arises in such property, but 
if a composition is made by a property 
for a crime, punishable with fine, then 
such property is subject to pre-emption. 
Similarly if one should emancipate a 
slave in composition for some property, 
there is no right of pre-emption in such 
a case. 

(c) The thing sold must be ‘Aqar or 
what is equivalent to gar whether 
the ‘Aqcir be divisible or indivisible, as 
a bath, a mill, a well, a canal, or a stream 
and small houses, but on other things 
besides these no right of pre-emption 
arises. 

(d) There must be an entire cessation 
of the seller’s right of ownership in the 
subject of sale, and when it does not 
cease, as for instance, when an option is 
stipulated by the seller, there is no pre- 
emption, but, when the option drops, the 
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1 right comes into existence. However, 
^ ^ the right of pre-emption arises when 

the option is reserved by the vendee, and 
si sxkJj ^ such is not the case when it is reserved 
by both vendor and the vendee. If the 
aJ 'Vendor should stipulate for the option 

‘■y pre-empto then 
^ latter would have no right of pre- 

(jl 2 *^"^ emption whether he confirms or dissolves 
^*^5 the sale. The proper course for him in 
such a case would be neither to confirm 
y_jjXxs 84 xJ|^^*j^s> ^ 0 '^ dissolve the sale but allow it to 
^ jLOAJi ad become absolute by lapse of the time of 
ab Jt .. t | ^er then the right of pre-emption 

^ ■ ■■ would accrue in his favour. The options 


of defect and inspection do not prevent 
^ right of pre-emption from coming 

^ ^.LJ| into existence. 

aUAccdf (c) There must be a total cessation of 
L^b J |ju«b ?igbts and interest of the vendor. 
„ Therefore there is no right of pre-emp- 

ftXwbo if the sale is invalid /asid But if 

Uaj yendee who purchased by an invalid 
sale subsequently sells it by a valid sale, 
^^bU8<ii».pL..Sj^j| thereafter the pre-emptor ap|>ears, then. 
U» ji-j he has the choice to take the property 

ui (^'^1 on the first or the second sale, and if he 

(^'^1 pre-empts the property on the second 

(jlj (j^b tXi».| sale, it would be at the price fixed, but if: 

he takes it on the first sale it would be 
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(*jj market value of the property when 

its possession was taken; for the pro- 
jju*-LiU^ perty sold by an invalid sale after tak- 
^ ing possession is like usurpation of it. 

This is according to the ’Ad. 

Jys According to Tmam Abu Hanifa if a 

person buys a land under an invalid sale, 
*1^ thereafter builds on it, then the right of 
c*AisxjmA-tc,5^ pre-emption accrues, whereas, the two 
jouiJ|(35» disciples hold that no such right arises. 

vsA^. ^ j (f) At the time of the sale there must 

^AA^I dJjo 1.4^^ be milk ownership of the pre-emptor in 
some property by reason of which he 
Aft- b 15AJI claims the right of pre-emption, the pre- 
&J Xjt&A ^ E*A&Jt emptor has no right by reason of a 
l4Ju«j mansion of which he is merely an 

S^ic^fy s^LsAfb occupier whether a tenant on hire or on 
JuS b ‘ariat nor will he have the right or pre- 

‘ emption if he had sold this property 

y '■ L^-Uft before this transaction, nor if he has 

liJLLo converted it into a mas j id. 

(g) The milk ownership of the pre- 
I ; ^y k&Usljo emptor must be established, at the time 

y xjho^joj yS sAiJf the denial of his claim, by means of 
^***^®^^ ^ absolute evidence. This tantamounts 

to the establishment of the right. If 
loU the vendee denies the ownership of the 

;5^xa^J I yii \ house by reason of which the p-Ia-im is 
founded, the pre-emptor cannot pre- 
ujQtil he has proved his title. Tips 
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is according to the views of ’Imam Abu 
|V^ X*AiiJb Hanifa and Imam Muhammad and one 
iaiJi of tlie two reports of Abu Yusuf also 
V I mentions the same view. 

(h) The subject of pre-emption should 
I not be the property of the pre-emptor, 
s^l®> if it is so there is no 
pre-emption at all. 

oJ^ UCU (i) It is necessary that there should 

|J ijU I*® acquiescence by the pre-emptor, 

I in the sale or its effect, either expressly 

^jje jgAoy I !*(>.£ or impliedly. If he acquiesces in the 
sale or its effect, say by his having been 
Usvjj«s x*Xis3o employed by the vendor to negotiate the 
^J\J the sale, and he acts accordingly then 

he has no right of pre-emption. Simi- 
Lsso^ larly when a Muzarib^ partner sell a 
ids' y house from the partnership property, 
L(.4t Lo and if RdhhvX-muV' partner is its pre- 

yd emptor by reason of his adjacent house, 
glj j6| then he has no right of pre-emption 

JU ijjo I whether there is profit in the partner- 
JUj ghip or not. 

(j) ’Islam, on the part of the pre- 
tty sMjii emptor, is not a condition for the 

Ay^ establishment of the right of pre-emp- 


^ Muz^rib means a partner who applies his pe^son^s labour. 
^ Rabbul-mfctl means a partner who supplies his capital in 
the partnership. 
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J I ^ tion, so that D.on-Musliins, are 

^ ^ entitled to exercise the right between 

^Cw| themselves and as against Muslims, 
ur.. similarly free birth manhood, wisdom, 

^nstice. are not requisites of 
. .. it I the right of Shuf‘<i for slaves mazufi'S, 

ijjuo U*3 ZWtWl O 

L*J! M mukdtibs, half -freed women, minors, 

insane persons and Ahl-baghy dissenters 
iJl (J^l! ® ^ are equally entitled. In case of 

••• j ^xlux^l minors when the right accrues in their 
favour or against them, the suit would 
•<UCJ I oUd ^y against their lawful guard- 

■ ^ ...... ian who administers the estate, having 

I «jJ| ^®n appointed by the father as his exe- 
y U3wJ! ®ntor or by the great grandfather as his 
•*Lsdl ®^®cutor, or by the Kazi or his successor 

xjJjt t f as administrator. This is according to 

theM^i'. 

^ (k) The effect of is that acquisi- 

xjua tion by pre-emption is considered as 
^Ull^ a purchase ah initio so that all that is 

j jXjo implied in favour of the vendee without 

U|j stipulation, as for instance, the right of 

returning the property under the option 
».|yi sJyuj in inspection, is equally established in 

JXi favour of the pre-emptor, and whatever is 

^ ^JJe ijyuiJU not deemed to be in favour of the vendee 


^ f w --y ... 

oJl without his stipulating for is likewise not 


I established for the pre-emptor. This is 

‘/Uij&JJ according to the Khizdnat-ul-muftin. 
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|4XS^ JojJbJLj 
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^ 3 « 3 o 4 ) 0 X 1 ^ 2 ^^ 

^£iU 1 ! 
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UoUj^I JU -> 
^ if Xlt^cLf I 
|dj«taiL« Ui^^yLuil 


Lxo U3f^ 

Uj|^ ^libUJ 

<£>| l^if d^..CL£« 

(^ 1 ^ iff 

4 ^ 1 ; ^1 4 / ^ 
Li^in^ ^gXlf 

I^Uo !^| 

^4)0.^ JUi'l 


u^UJf ' 4^f 

^0fyA&^ f 
ofyb L0 yXMiS' 

U£>jiju 

orx« jJo 

2J4XX^ 

Jisb 

y y yr^^ ' 


(1) The effect of (S^M/‘a is to legalise 
the demand of pre-emption on the ascer- 
tainment of the cause and to confirm it 
after demand and to establish the right 
of property in virtue of the decree of 
the Kazi or by the consent of the vendee. 
This is according to the Nihdyct. 

3. The jurists hold that moveables 
are not fit objects of pre-emption by 
themselves, but they become fit objects 
as accessories to the ; and that 

such objects as mansion, vineyards, and 
other kinds of land are fit objects of 
pre-emption absolutely. The right of 
pre-emption arises on lands which are 
objects of property, so that when the 
Imam takes possession of lands for the 
Bait-ul-mal^ or public treasury, and has 
given them up for muzdra‘at, cultivation, 
to people who have built upon them, or 
have planted trees, or have filled them 
up with turdb, mud and sand, brought 
from their own lands, and afterwards 
sold the buildings or trees ; the sale of 
the lands being unlawful, and the sale 
of the buildings being permissible, there- 
fore there is no right of pre-emption in 
the buildings and trees. And similarly 


THE ALLAHABAD UNIVERSITY STUDIES 


l5f 

V4>f ^ )y?3o if 
oLoasxJJ 


. ..; wi^wwf yu ^ 

(J^ v.-^* Ubl^ 

I j ! i wdUf 

if^ iU 

^1 JuaiJl ^5^Ui 
fjf 

jJ I stXaiouK' 

;|j,.j^,,, '-j ^ 

; SbuAflJuXco^yj 

!iCs s^U* 

fdS" Lajl s.IjsJ 

y ’ 

i I r ■ ; I • ' ^ fta-wJf ^ ' 

joysv;jf^' 

ob, bJir ,L«i| 
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I ,i i ! ! ' ' \ ^ 
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the sale of lands miyan-dihiyat which 
are ploughed and cultivated by farmers 
is not lawful. And it is according to 
chapters of ' Adab-vl-qazi of Imdm 
Khisafs Book of pre-emption that right of 
pre-emption accrues by reason of milk 
ownership only ; hence if a mansion 
was sold by the side of a waqf property 
the lodqif would have no right; nor 
could the mtitawalU pre-empt the sale. 
This is according to the Vcddwd-i-KdfiycLh 
of Abu 1-Lais. And according to 
the Muhlt if a mansion was made 
wctqf for the benefit of a private 
individual then also he has no right of 
pre-emption by reason of the waqf 
property. Hence if a person owns a 
house on the icaqf land, the effect is that 
he has no right of pre-emption. And if 
he sells the house, then his neighbour 
also has no right of pre-emption. This 
is according to the Sirdjiyya, According 
to the Tap'id those ‘'aqdr waqf 
endowments whose sale is unlawful, are 
not subject to pre-emption even according 
to those who hold their sale lawfful. 
This is according to the Khuldsa. If 
a person purchases a house, but has 
not taken possession of it meanwhile 
another adjacent house is sold, then he 
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flag tfjQ right of pre-emption. This is 
according to the of Sarakhsh 
**■^1 4. There is no right of pre-emption 

I— I-U& ^|(> ^ in a house assigned to a woman as her 
^ dower or in a house given in lieu for 

^ fdXsfi the emancipation of a slave. This is 
according to the If a man 

L(reb 1 ^- ^ marries a woman without specifying any 

‘^l yr*^ dower, and then gives to her a mansion 

yjyl^xAA&Ji in exchange for her m,ahrul-misl ^ ^ower 

of her equals, then the mansion is liable 
1^ to pre-emption. But if he were to marry 

o-a.}5 her and specify a mansion as her dower, 
or if the mansion is taken possession 
^ of in relinquishment of her right to 
dower, the mansion is not liable to pre- 
y 4s**^ yy emption.* This is according to the 

dJd^ b KMzanatul-muffin. If a man marries a 
womanfor a specified dower, and thereafter 
gives her a mansion in lieu of the dower 
I<>1 then the right of pre-emption arises in 

•V by y yy the mansion. So also if he marries her 

without any specification of dower, and 
ueyJl 'iUj.j fy(> some dower is subsequently fixed by the 

^a 5 Kazi, and a mansion is given to her in 

^ lieu of her dower, the right of pre- 

^iy ^ emption arises in the mansion. This 

is according to th& Mu^n. If a person 

This is the case of Hiba-bil-‘iu>az and therefore there is no 
pre*emption.:v' 
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marries a woman for a house (as her 
dower) on the condition that the woman 
would pay him 1000 dirhams then 
according to Imam Abu Hanifa, there 
is no pre-emption in any part of the 
house ; but according to his two dis- 
ciples that much part of the house which 
is equivalent to 1000 dirhams is liable 
to pre-emption. Similarly in the case 
Khula, if a woman makes Khda' divorce 
with her husband on the condition that 
the husband takes the house and 
returns 1000 dirhams to her, there is a 
difference of opinion. This is according to 
in the Muhit of Sarakhsi- 

5. If after having committed a 
deliberate murder, the murderer com- 
pounds it for a house on the condition 
that the representatives of the murdered 
person should return to him 1000 
dirhams then according to Imdm Abu 
Hanifa no right of pre-emption arises in 
such a house ; but according to his two 
disciples pre-emption is due in one- 
eleventh part of the house fow payment 
of 1000. Similarly in the case of the 
composition of wound Shajdj-ul-Aniad'' 
which is subject to qisds^ there is the 
same difference of opinion. But if the 
composition is made on a house in lieu of 
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two wounds knovfn SiB Muzihahil- Amad 
and the other Muzzhatul Kha,td, ^ then 
according to Imam Abu Hanifa, there is 
no pre-emption, hut the two disciples are 
of opinion that the pre-emptor can take 
half of 500 dirhams because the fine 
for Mtizihatul Khatd is 500 dirhams. 
This is according to the Mabsiit. 

6. A man marries a woman without 
mentioning any dower, and then gives 
her a mansion. If in so doing, he says, 
‘I have given it as your dower, or have 
assigned the mansion to you as your 


dower, there is no pre-emption. This is 
stXj6 ^ according to the Zakhlra. A man marries 

ttXj 


a wmman without specifying any dower, 
i^r gj^l and then gives her a mansion. This 

L^l I^- case has two aspects: — (a) If he, in 

so doing, says ‘ I give it to you as your 
dower,’ there is no pre-emption, (b) 

^ If |jg gg^yg ‘ J y 

change of your dower,’ the mansion is 
liable to pre-emption. This is according to 
the Zahhira. 

7. If a person marries his infant 


jLs (j!^ 

^ iwiAl! 

— jJ| 


•i yjf .f. ^ ^ jjOj! daughter for a house as her dower and 
^jj> the pre-emptor demands it in pre-emp- 


‘ A grievous wound inflicted on the head for which punish- 
ment is retaliation qisci^. 
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«*A<iJ| tion, and the father delivers it to him 
'C'*'^ for some price specified as the dower of 
her equals, or for the value of the house, 

L^XXx 

then such transaction is a sale, and 
another pre-emptor, if any, is entitled to 
demand pre-emption. And similarly if 
the daughter is a major and she 
^ delivered the house, then also it is a sale 
and the house is liable to pre-emption. 

. If composition is made in lieu of some 

mam person acting as a surety zdm in for a house, 
ooli’ then there is no pre-emption Avhetherper- 
sonal guarantee kafdlat hin-nafs was in 
^isas, hadd, or mdl property. As regards 
these the effect of pre-emption and the in- 

>XmoJ f 

, , validation of composition are the same. 

If a stranger makes a composition in lieu 
.iu, of the creditor releasing the debtor from 
I jgXft the whole debt, it is valid, and the pre- 
cU emptor is entitled because the composition 
' ^ for the debt of another person by means of 

iff Pi'operty is as valid as the composition 
of the debtor himself. But if the stranger 
I says that he delivers the property to him 
j OD behalf of the debtor, then the compo- 
i ioi sition is void. This is according to the 
IJjU Mabsut. 

“ ^ Among those gifts which cannot 

be made without exchange, and which 
P 1^' as such are invalid, are a gift by father 


the 
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of the property of his ,ni„op son, or a 
Kiit by a slave mukatih, or a, slave mazuu.. 
According to rmatn Abu Yusuf these 
S-ifts are not valid and not liable to 
P-emption, whereas according to Iinain 

Muhammad they are liable to pre-emption 

This is according 
to the Muhit of Sarakim. If a mansion 

IS 8-ifted away to a person on the eondi- 
t'on that the donee sl.ould make a gift 
of lOOOr^n-W to the donor, then the 
pre-emptor has no right of pre-emption 
until the parties have interchanged their 
gifts. If a person made a wasiyyat will 
to the effect that his house should 1,1 sold 
to a iiarticular person for 1000 
thereafter the testator dies, and the 
will was acted upon, then the pre-emptor 
is entitled to pre-emption. If he gays 
to the executor ‘I have made a wnll to 
band over the house as a gift in exchange 
for 1000 dirhams, then in this case, and 
in the above the law is the same. And ' 
if a portion of the mansion mentioned 
above was gifted away on the condition 
of exchange and the parties took posses- 
sion, then such a transaction is invalid, 
and is not liable to pre-emption and 
similar is the case of the property which 
is divisible but which is considered as 
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in satisfaction of his debt, and intends 
to take possession of it, then the pre- 
eiuptor is entitled to pre-empt it. But 
if the pre-emptor and the creditor differ 
as regards the total debt or its items, 
then this difference is treated in the same 
way as regards difference of price 
between a purchaser and a pre-emptor 
and as such the statement of the creditor 
should not be considered as final. This 
is according to the Mahsut. 

10. A mansion is shared between 
three individuals. Thereafter another 
person appears, and claims a share in it. 
Then one of the sharers of the mansion 
compromises with him for a certain 
property on the condition that the share 
claimed would now become his property. 
Later on the two sharers demand pre- 
emption in that share. In this case, if 
the composition was, after the acknow- 
ledgment by all sharers, of the claim of 
the claimant, thereafter this sharer had 
made the composition with the claimant 
on the condition that the share claimed 
should become his property, then the two_ 
sharers are entitled to demand pre-emp- 
tion; but if the composition was after 
denial by sharers of the claimant’s claim, 
then they are not entitled to demand 


sfllp 
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pre-emption. If this sharer-coinproniiser 
had acknowledged the right of the 
claimant and tiie two sharers had 
denied his claim, tlien the Kdzi shall call 
upon the sharer-compromiser to produce 
evidence to prove the claimant’s claim, 
and if he does so, his evidence should be 
accepted, for he, in the capacity of 
the vendee, proves the title of his 
vendor in the sale to himself, and on 
the evidence being tendered the fact 
is established as etfectually as it would 
have been if acknowledged by the 
sharer, and as they would have had a 
right of pre-emption in that case, similarly 
here they are equally entitled to it. 
When a person claims a right in the 
mansion, andthcn defendant compromises 
with him for a suknd^ residence in another 
house, then the pre-emptor has no right 
to demand pre-emption in the mansion 
compounded for. This is according to 
the Mv)M’ If a plaintiff makes a 
claim for a debt, or for sonic property 
or for an unlawful wound and the 
defendant compromises with him 
in lieu of residence of a house, 
or for a house to be bequeathed to 


' ' Simply the right to live in the house. 
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him or for the service of a slave in lieu 
of a house, then the house is not liable 
to pre-emption. But if the plaintiff 
claims a property against a defendant, 
and then the defendant compromises with 
him on the condition that he (other party) 
would allow him to insert his beams on 
his walls, or appropriate a place for 
them for ever or for a specified number 
of years, then according to the doctrine 
of gi.yds it is valid, for the thing over 
which the composition is made is 
definite and known- It is a servitude, 
a gain. But the great Imdm does 
not approve of applying gi|/as hence, 
the composition becomes invalid, and 
the pre-emptor is deprived of his right 
of pre-emption. And similarly if the 
composition is made on the fact that the 
asaJUs jJ viUA5' ^ plaintiff may turn his water-course to- 
wards the defendant’s house, then the 
neighbour of the house is not entitled 
to demand the water-course in pre-emp- 
tion. If the composition is made 
with reference to a defined and specified 
passage in the house, then it is open to 
the jar-i-midasiq to demand pre-emp- 
tion in the passage. The passage 
in the house is not the same as the 
water-course* for the passage itself 
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pre-emption, and 

"^. pre-einptor is a partner in tlio way, 
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inserting of beams 

^ ^U| 0’“ water-course. This 

"** JoyMfJ^ I is according to the Mabsut, 

11. It is reported from Imam Mu- 
^ hammad in tiie Mmitaqa that if a person 

iSf^S a mansion, and stipulates an option 

I isyc.i|^|^p of ^g^yg f g j. pre-Gniptor, and the 

ut JLsLiU^iiAJJ pre-emptor says “fallow the sale, with 
the proviso that I demand pre-emption 
ul liLU ^n it, ’ his right remains intact, hut if he 

jou^fj does not demand pre-emption, his 

|vl xmla right would be extinguished. This is 

^tXj according to the Tatar Khaniyya. If 

( 5*1 ji" ^J Sxii ^ psrson should sell a mansion on the 


(5*1 ji" ^J 'ixAjti ^ P®r8on should sell a mansion on thi 

condition that the pre-emptor should he 
eonie a surety for the payment of tin 
price by the vendee, and the pre-omptoi 
present and takes this responsibilitj 
)b* the sale is valid, and 

xi ■> ^ pre-einptor forfeits his right oi 

pre-emption inasmuch as the sale was 
v. *. ^ * / j completed because of him. xincl siiuilaiiy 

|W^ iXx® MAJLdiJf ’x‘ 1 

b;- it the vendee purchases a mansion on the 

' l( Jk uf^' ''' .’O' '*** t'» • 

^ :? condition that the pre-emptor should 

become surety iorzaman dark ' on behalf 
ii>l of the vendor and the pre-emptor was 

' It appears that this means the property will be delivered in 
good condition. as ooiitemplated. 
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present and became a surety, then he 
forfeits his right of pre-emption. This 
is according to the Sharh-ut-TaMm. Jf 
the vendee has stipulated a perpetual 
option, then the pre-emptor has no right 
to pre-empt. But if the vendee invali- 
dates the option, and completes the 
sale within three ■ days, then the 
right of pre-emption arises and the 
pre-einptor is entitled to demand pre- 
emption, The two disciples are also 
of the same opinion. This is according to 
the Mahsut. If the vendee stipulates 
an option of a month or so for himself, 
then according to Imdm Abu Hanifa the 
pre-emptor is entitled to pre-emption. 
But if he invalidates the option within 
three days since the sale, then tlie right 
of pre-emption arises. This is according 
to the Mvlfit. It is mentioned in the 
Fatarm-i- Attdbiyy a that if the vendor 
sells some property stipulating an option 
of three daysj and then extends the op-' 
tion to three days more, and the pre- 
emptor demands pre-emption at the time 
of sale, then he would be entitled to 
claim the property at the end of the 
period of the first option ; and if 
of the two neighbours one does not 
assert his right, the other pre-emptor 
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may pre-empt it. This is accoivling 
Tatar T^Mniyya. 


tr 1^. jt a iiiansion is purchased in 

jOaw exchange for a definite slave nr a 

definite sura of money under a stipulation 
jui of option for any one of them, then 
if the option was reserved by the vendor, 
^ ^ 1 4 x 1 1 the right of pre-emption does not aris(* 

^ iUAi before tlie completion of sale, it is 

l*U2 immaterial whether the option was 

with respect to the mansion or tile slave. 
'-This is according to the If a iihan- 

sion is exchanged in lieu of a slave, and 
p|i> 1<>I^ an option of three days is given to tlie 

iojXJbS y tXuJi vendee of the mansion, then the pre-emp- 

i5^XiXjuUj)UisJ| tor is entitled to demand pre-emption. If 

jui ^liXlf the pre-emptor pre-empts the mansion 

bo<Xi.! from the vendee, the sale becomes obliga- 

4\j ^ toOb consequently if the vendee confirms 

cWii the sale exercising his option, then the 

J slave will bedelivered to the vendor of the 

mansion, but if he declines to confirm the 
^ . 4X^1 sale, he retains his slave, and will give the 

uij price of the slave which he received from 
4)^1 the pre-emptor to the vendor. In this 

-^Oy case, the pre-emption of the mansion 
1 1^1 would not be as the result of the exercise 

of the option by the vendee, nor would 
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it be the result of tlie dropping of tlie 
option in respect of the slave, and if the 
vendee himself had sold the mansion 
then he would have been considered to 
have exercised the option. However, if 
the mansion was in the possession of the 
vendor, the pre-eniptor is entitled to 
take it from him on payment of the ])rice 
of the slave, and in this ease the slave 
would he returned to the vendee. Again 
if the mansion was in the ]>ossession of 
the vendee, and meanwhile the slave 
died while in the possession of the 
vendor, then the sale is eaneelled, and 
the vendee should return the mansion, 
but the pre-emptor is still entitled to 
take it on payment of the price of the 
slave. This is according to the Mahunt. 
If the option was reserved by the vendor 
of the mansion, and then another man- 
sion by the side of it is sold, the vendor 
is entitled to pre-empt it. Tf he pre-empts 
it, then this fact would be considered as in- 
validating the contract of sale. This is ac- 
cording to the MtiMu If the option was 
reserved by the vendee, and then another 
house beside this house was sold, then the 
vendee is entitled to demand pre-emption 
in the latter house, and the fact of his pre- 
empting the latter house would be 
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considered as the confirmation of the 
xi fjSii f^riginal sale. If thereafterthepro-emptor 

L^icUzj Uj| Jti appears and pre-empts tlie first sale from 
1dm, then he has no right hy reason of his 
^l.:s. taking the first house in pre-('mption, to 

;X«xi t (j-« demand pre-emption in the second house 

^(0 jJ purchased for he (the pre-emptor) has ac- 

( 5 -* I quired, ownership just now, and therefore 
was not a neighbour of thesecond house at 
jAkl ijbl the time of its sale unless he happened 

V SiXj to he OAvner of another adjacent 

aSXs house. Consequently the second house 
would remain the property of the vendee 
iki and the pre-emption of the first house 

JO does not in any way affect the second. 

*£=>• This is according to the MahfiTit, If 

jUi.&JbUD(Ai». I a A'endee purchases a house and has not 

- i inspected it, meanwhile another liouse 

|6i adjacent to it is sold, which he pre- 

y U»|^ empted, nevertheless according to the 

^10 accepted view his option of inspec- 

jUAisJb U»4>A»Li tion is not thereby invalidated because 

y the act of pre-emptiou is merely 

xaa«ssw.Ms^‘t^y I considered as an implied acquies- 

JwuaJU (jif cence, while the option of inspection 

I id bio is not even invalidated by express 

tUsAj bl acquiescence ; hence implied acquies- 

cence cannot invalidate the option. 
\6S" jU V<> *>UsJU This is according to the Mnkliit of 
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13. If the sharers of some immoveable 
property, ‘aqdr have partitioned it 
between themselves, then their neighbour 
has no right of pre-emption at all and 
it is immaterial whether the partition 
was effected by the decree of the Kdzi 
or by mutual agreement. This is according 
to the Nihdya. 

14. There is no pre-emption in a 
invalid sale, fcisid, whether the thing 
purchased is of such a nature that on 
taking its possession it ripens into owner- 
ship or whether the vendee has taken 
possession of it or not. This effect 
follows if the sale were invalid ah initio 
for if a valid sale subsequently becomes 
invalid, then the right of pre-emption 
arises — for instance a Christian purchases 
from another Christian a house in 
exchange of wine, and before they have 
interchanged possessions both of them 
or one of them embraces Islam ; or 
the house has been taken possession 
of but the w'ine was not; then in this 
case the sale becomes invalid owing to a 
sul»sequent cause, nevertheless the pre- 
emi)tor is entitled to demand pre-emption 
in the house. And if in an invalid sale 
the vendee has taken possession of the 
house and thus acquired its ownership, 
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tliereafter another adjacent house is sold 
beside this first houso', then lie is entitled 
to pre-empt the second house. However 
if before he liad taken possession of the 
second liouse tlie vendor rescinded the 
contract of sale on account of it being 
invalid, then he (vendee) would not be 
entitled to pre-emption whereas if he 
(vendee) had taken possession of the 
second house before the vendor had 
I'epudiated the first salej then he w'ould 
be entitled to keep the pre-empted house. 
This is according to the MuhiL 

15. If a vendee purchases a house by 
an invalid sale, fasid, and before he takes 
possession of it, another house beside it is 
sold, then the vendor of the house has tlie 
right to pre-empt the second house, for 
the first house is still in his ownership 
hence he is the pre-emptor to the second 
house sold ; but if he (the vendor) had 
delivered possession of the house to the 
vendee after the right of pre-emption 
had accrued, then, thereby his own right 
had been invalidated and the vendee also 
has no right of pre-emption because he 
actually became neighbour after the sale 
of the second house. This is according to 
the Mahsut. If a person buys a house 
by an invalid sale fasid> then there is no 
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pi’e-einption in such a case whether before 
or after its possession. The rig'll t of pre- 
emption does not arise before the possession 
of the house is taken, because the OMmership 
of the vendor continues in it and it does not 
arise after its possession, the sale still being: 
avoidable ; but if the vendee erects a build- 
ing on it then the vendor’s right to rescind 
the sale thereby is extinguished and the 
vendee must pay the price of the house 
and according to imam Abu Hanifa the 
right of pre-emption arises in the house, 
but according to his two disciples the 
vendor’s rigid to rescind the sale remains 
intact) and hence there is no right 
of pre-emption. In the former case 
the pre-emptor is entitled to order the 
vendee to demolish the building, but 
if the vendee has turned it into a masjid, 
then in this case there is difference of 
opinion. This is according to the iTa/l. If 
a person for the sale of 100 of 

wheat, exchanged a house, and delivered 
its possession, then the pre-emptor is en- 
titled to pre-empt it, but if possession has 
not been delivered and they (the parties) 
disagree, then the sale is invalid and 
hence no right of pre-emption arises. 
But if after the delivery of the house, 


Qafiz is a measure of ■weight roughly eguivaient to 48 seers. 


1 
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tliey attempt to break the (‘.ontract tlien 
pre-emption arises in the house, for the 
? contract is really not void as against the i)ro- 
e]nptor,forit aznounts to a new contract of 
sale. This is according to the Qimnah. 

lb. A house is bequeathed to a 
person, but he is not aware of it ; mean- 
'^hile anotiier house adjacent to it is sold, 
thereatter it lie (the legatee) accepts the 
legacy, he is not entitled to pre-empt the 
house ; however if he died liefore he 
knew of the bequest, then his heirs would 
be entitled to claim pre-emption, because 
though dead he would be deemed to 
have accepted the bequest. This is 
according to the Fafdwd-i.-fCii/„-n. 
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■iiJo ii-, tlie owner of tlie lower story is 

entitled to pre-empt it. Tn this case, if 
the way of the upper story passes through 
w-ywji the lower, then the right of pre-emption 

^ arises on aceoimt of partnership in the 

wmy ; hut if the way of the upper story 
jJjUi ofiens into the thoroughfare, then the 
jjJsixJl right arises by reason of neighhonr- 
liood. However if tlie owner of the 
iXjs-b jv* upper story does not pre-empt the lower 

..^Lo one till the upper story is destroyed, then 
[• I according to Imam Ahu Hanifa and 

Jj-S ^-UI| Imam Abu ITusuf, the right of pre-(Mup- 
^ tion is exting'uislied whereas a eeordiug 

to Imam Muhammad the right of pre- 
emption is not invalidated. If the lower 
J-saJi ^ ji. story is sold while the upper one is 
in a state of demolition, then Imam Abu 
A'^usuf holds applying the doctrine of 
Xxbi ^ ^iyas^ that the owner of the upper story 

j.Ix. 1| y^UaJ has no right of pre-emption because ac- 
S(AA£ cording to him it arises on account of the 

RxA,iwtj ( 3 ^ building, but according to ImamAruham- 
mad, he lias the right, because his right 
RxixiJ! xj of pre-emption arises on ao, count of the 
RxAciJt 3 :s. sjox^ right to erect the building and not 
»UJf ^1^ on account of the building itself, and 

the right of its erection continues. This 

‘ A process of deduction, known as Analogy. 
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is according' t,o t\w Zdl'jni'n. If tlie upper 
story of a. aiansioo belongs to one person 
and tlie lower one to another, and then 
another liouse adjacent to it is sold, then 
both of them are entitled to pre-empt it. 
Fhit if the mansion by reason of winch 
pre-emption is demanded is destroyed 
before the claim of pre-emption in the 
house sold was made, then according to 
Imam Abu Yusuf, the right of pre- 
emption belongs to the owner of the 
lower story, for he maintains that the 
land by reason of which the right of 
pre-emption accrues is still in existencie ; 
while there is no right of pre-emption 
in existence for the owner of the upper 
floor on account of the destruction of the 
mansion itself, by reason of which pre- 
emption could have been demanded; 
while Imam IMuhammad holds that 
pre-emption appertains ecpially well to 
both of them ; for he says that the right of 
the owner of the upper floor subsists, that 
is, his right to rebuild it continues ; and 
moreover he has also the right to rebuild 
the loAver story himself, and then erect the 
upper floor on it, and prevent the owner 
of the lower story from taking advantage 
of the lower story until the expenses are 
defrayed. This is according to the Kafu 
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19. Two persous purchase a house 
while one of them is its pre-emptor, then 
the pre-emptor is not entitled to pre-empt 
that portion which is the property of the 
stranger because the purchase of the stran- 
ger did not become complete till the pre- 
emptor accepted the sale for himself. This 
is according to the Fatawa-i-Qnzl Fhntu 

20. A person rents his house for a 
specified period of time and then before 
the period expires he sells it to an- 
other. Now if the tenant happens to be 
its pre-emptor, then in this case the 
sale is withheld on account of the 
existence of the tenancy as against the 
right of the tenant to pre-empt. Thus 
if he (the tenant) acquiesces in the sale, 
then the sale is complete as against his 
right of tenancy ; l)ut the right of pre-emp- 
tion arises in his favour, because the cause 
of pre-emption has accrued; however, if 
he does not acquiesce in the sale, and de- 
mands pre-emption in the house, then also 
his right of tenancy is terminated. This 
is according to the Muhti of Sarakhsi. 

21. If a person purchases a land 
with seeds sown in it and subse- 
quently the crops grow which he gathers, 
thereafter the pre-emptor appears, then 
he would be entitled to take the land 
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u»^^! foi* a price equivalent to its value ; that 

l^x.taus3o the sale consideration shall be appor- 

id*sM ,J \d^ tinned between the value of the land with 
the seeds and without the seeds. This 
is according to the Muh^t of Sarahhsi- 
22. If a person purchases a palm 
tree to cut it down, or purchases it 
absolutely without any condition, then 
y)LiUJLia>c Kj there is no right of pre-emption in it ; 

Lji yob Lso lye.*! but if he purchased it along with the 
ground on which it stands, then it is 
liable to pre-emption. Similarly if a 
ptmson purchases a crop or a part of it 
to cut it down, there is no right of pre- 
emption in it. But if it is purchased to- 
gether with thefield on which it stands then 
according to the doctrine of Idihgan,^ 
it is liable to pre-emption but according 
doctrine of giyas, there is no right 
0!^ of pre-emption. And if a person pur- 

yAji bo^l chases a land in which there are stnall 

iiiy*3b vyCs JjLia trees which afterwards bore fruit, or in 

Lj.« (jh' which there is a crop which afterAvards 

ripened, the pre-emptor Avonld be entitled 
Ab-b to take it all for the negotiated price. 
This is according to the Mabsut. 
|6| If a person purchases a building in order 
iUi-i ib to pull it down, it is not liable to pre- 

‘ latihsan is equivalent to the modern notion of “ equity ’’ and 
it is reodgnised by the Hanafi School only. 
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einption ; but if he purchased it together 
with the site on wliich it stands, then 
the right of pre-emption arises in it. 
This is according to the Zahhlra. 

2%. If a person purchases the share 
of the vendor in a building (which is 
half the building), there is no right of 
pre-emption in it, for the contract of sale 
is invalid fdsid and similarly when the 
whole of a building belongs to a person, 
and if he sells half of it, the same effect 
follows as it does in the above case. 
This is according' to the Mabnul. 

24. If a person purchases a tree in 
order to cut it down, afterwards he 
purchases the ground on which the tree 
stands and now leaves the tree without 
cutting it down, then the pre-emptor is 
not entitled to pre-empt the tree itself. 
And similarly if a person purchases 
fruits to pluck them, or the building to 
pull it down, and thereafter purchases 
the ground, then the pre-emptor is 
not entitled to pre-empt anything except 
the ground itself. This is according to 
the Muhii. 

25. If a person purchases a house 
together with a water mill and the stream, 
and all its accessories, then the pre-emptor 
is entitled to pre-empt the house together 
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•#* with all these for they are all accessories 
*< ^^1 similarly if a person 

purchases a bath, the pre-emptor is 
entitled to pre-empt not only the bath but 
all its accessories, water, utensils, etc., 
which it contains. But the pre-emptor 
is not entitled to pre-empt wdiat is distinct 
and separate from the bath in the latter 
case and from the mill house in the former 
case except the upper grinding stone of 
the mill. For this he can pre-empt 
according to the doctrine of Istihsm 
though it is not an actual part of the 
house. This is according to the Zahi' 
riyya. 

26. If a person purchases a forest in 
which there are woods and fish which 
can be caught without netting, then 
the pre-emptor is entitled to pre-empt 
the forest and the woods but not the 
fish. And if a person purchases a 
stream, or a rivulet or a well together 
witli its area, tlien the pre'-eiiiptor is 
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entitled to pre-empt alb And similarly 
he can pre-empt every one of it whether 
it is a stream, or a salt-mine for all these 
are pre-emptible. But if the vendee has 
removed a part of these things then the 
pre-emptor has no right to claim that at 
all. This is according to the JJabsui 
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and according to the Tafnd t\\(^, pre- 
emptor is entitled to pre-empt all that 
is within a house together with latrines 
except ZiUa{& shed). But if the sJicd is 
attached to the house, then according to 
two disciples it is a part of the house. 
Imam Abu Hanifa explains it thus; ‘‘'If 
it comes within all the riglits of the 
house, it would be considered as a part 
of the house, and if it does not, then it 
wdll be considered as separate.” Fruits, 
trees and crops are not included in a 
sale unless specifically mentioned but 
according to giyas fruits as included 
without specific mention. This is 
according to i\\e Tatar hkduiya. 

27. If a person purchases a vine- 
yard while its pre-eniptor is absent and 
the vines bore fruit which the vendee 
appropriated, thereafter the pre-euiptor 
appears and demands the vino-yard in 
pre-emption. In this case, if the vines 
were only blooming at the time of taking 
possession, and the fruits were not 
shooting fortlv, no remission will be made 
from the price ; whereas if the fruits 
were in existence at the time of taking 
possession by the vendee, then a deduc- 
tion equal to the price of the fruits would 
be made from the sale consideration of 
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the vine-yard, and that price will be 
apportioned for the fruits which it 
fetched at tlie time when the vine-yard 
was taken possession of. This is according 
to the Zakhira, If tlie purchased land 
was cultivated but was of no value at 
the time of sale but afterwards the crops 
ripened, and the vendee gathered it, 
then in this case, if the pre-eniptor 
appears and pre-empts the land, no remis- 
sion will be made from the i)rice. This 
is according to the MuJfit of Surukhsi. 

28. If a slave mukdtih^ sells or pur- 
chases a house, and his master is its pre- 
emptor, then he is entitled to pre-empt it; 
it is immaterial whether he (slave) wms in 
debt or not. This is according to the 
Baddyi.\ If the master of the slave sells 
a house, and his slave mukdlUt is its pre- 
emptor, then he is entitled to pre-emption. 
This is according to the Tdldr Khdniyya. 




’ MukStib means a slave who could purchase his freedom from 
his master at a stipulated sum. 



jSUJl i^ut 

^ y ijliJ CHAPTER II 

I , I c3 1 I 

The Classes op Pee-eaiptoes. 

29. When several pre-eiiiptors claim 
I pre-emption, they would he thus classified. 
A 8/ian^^ (or a partner in the substance 
of a thing) is preferred to a /QaM/^(or a 

I j%*A»AW 

iUAciJl ^ partner in its rights) and a AV/e/i/ is 

icuAraUJ preferred to a /dr (neighbour). If the 
(S'/wriA: relinquishes his right, the KhctUt 
1^ ^ is next entitled to it and among KhaUh 

‘ special is preferred to the general. 

If a A7i,a7i/ gives up his right, then Jar 
I yso^ the neighbour is entitled to pre-empt the 
»tX» tXa. JJ' property. This is according to the Zahir 
RiXil ( I Riwayat, and it is correct because these 

vjUssouu ^ three qualifications are adequate cause 

i^y^. to establish the right of pre-emption and 

SyUJuoj^M they are in order of preference. 

loU ^'UJi Thus when a S/«an^ gives up his right, 

oolsu-M his partnership shall be deemed to he no 

longer in existence as if there was 
no partnership at all and then the 

^ i, e.^ Shafi*“i-Shar!k, Shafi-^i-Khalit, and this is the 

aooepted terminology used by writers of Anglo-Miihainmadan 
Law but according to the Ara!)ic text it is incorrect, tlie jurists use 
the term Khalit for the first as well as second class of pre-einptors. 
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order of preference begins from the 
KhaUt. To illustrate tliis, let us take 
an example of a mansion which is 
situated in a blind street, it belongs to 
two persons and one of them sells his 
share. Then the right of pre-emption 
belongs in the first place, to the other 
partner in the mansion, and if he relin- 
quishes his right, it belongs to the 
inhabitants of the street equally without 
any distinction Avhether contiguous 
neighbours or not for they all ar(' KhaVits 
in the way. And if they all give up their 
right) then it belongs to jar-i-mulasiq 
a neighbour behind the mansion. If 
another blind street branches off from 
this street) and a house in it is sold then 
the right of pre-emption belongs to the 
inhabitants of this inner street ; because 
they are more intermixed with it and 
form a special class rather than the 
people of the other street. But if a 
house is sold in the latter street, then 
the right of pre-emption belongs to the 
people of the former as well as to those 
of the latter street for they are all 
equally interested in the right of way. 
Imam Muljammad holds that Ahli-darh, 
persons of the locality, are entitled to 
pre-empt by reason of the right of private 
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way. A.nd if it were a public street, 
and a house were sold it in, then there 
would be no right of pre-emption except 
for the Jdr-i-Muldsig. In like manner, 
when there is a public road between twm 
mansions, there is no right of pre-emp- 
tion, except for the Jdr-i-Muldsiq^ but 
if this road were a private property then 
the same law as in the case of blind street 
Avill be applied. A thoroughfare, public 
road which does not give rise to the 
right of pre-emption is a street in which 
its inhabitants have no right to close 
it up. And similarly as regard a nahr 
canal which irrigates several lands or 
several vineyards — if any land from 
amongst these lands or vineyards is sold 
then all the partners are pre-emptors with- 
out any distinction between those who ai*e 
contiguous or not. But if the canal was 
a big one, then the right of pre-emption 
belongs only to the JdH-Muldsiq. 
There is some difference of opinion as 
to the distinction between a small and a 
large canal — Imam Abu Hanifa and Imam 
Muhammad hold that when boats cannot 
ply through a canal it is small, and when 
boats can ply through it, then it is a big 
canal. It is so stated in the Badiya‘. 
Shaikh Imam, Abdul Wahid-al-Shaibani 
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has said that here the term shmnariyat, 
means small boats. This is according to 
ZahMra. If another canal branches 
out from this (big) canal, and irrigates 
several lands, gardens and vineyards, 
and then a land or a garden irrigated 
by this branch canal is sold, then the 
people of this same canal are entitled 
to the right of pre-emption rather than 
those of the big canal. But if a land 
on the big canal is sold, then its parti- 
cipators as well as those of the small 
canal are all equally entitled to pre-emp- 
tion, inasmuch as they are equally 
interested in the right of passage. This 
is according to the Baddy t. 

30. If a tract of land, ziqdq or a 
road or a blind lane, a public darh leads 
out from a main public road and one of 
several houses situated in it is sold, then 
all the owners of other houses are its 
pre-emptors. Imam Shaibani holds that 
this happens when the tract of land is a 
square, but if it is round, then the right 
of pre-emption belongs to Jdr-i-Muldziq^ 
the contiguous neighbour. It is so stated 
in the Zdhiryya. A house is situated in 
an enclosure in a blind lane. The house 
belongs to two persons, whereas the en- 
closure is the property of a tribe. One 
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of the partners of the house sells his 
share. In this case in the first instance 
the right of pre-emption belongs to the 
other partner in the house, and if he has 
given up his right, then the right de- 
volves on the partners of the enclosure, 
and if they also surrender their right, 
then it devolves on all people of the lane ; 
and if they too surrender their right, it 
passes to the Jdr-i-Mula§iq^ i.e-, the 
neighbour behind the house, the door of 
whose house opens into another lane. It 
is mentioned by Khis^fs in Adab-ul-Qdzl 
in the chapter of pre-emption that if there 
are several Jdr-i-Muldzig of the enclo- 
sure in which the house is sold, then the 
person entitled is the nearest contiguous 
neighbour of this house, and not the 
person who is neighbour of the enclosure 
at its farthest end, therefore all are not 
equally entitled. This is according to 
the 

31. A house belonging to two part- 
ners is situated in a blind lane. One of 
the partners sells his share to a person, 
thus the right of pre-emption, in the first 
instance appertains to the other partner 
in the house, and if he surrenders it, 
then the right appertains to the person 
who is a partner on that wall which is a 
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common wall between his house and the 
vendor’s house ; and if he too surrenders 
liis right, then it belongs equally to the 
people of the lane; and if they 
too surrender it, then it belongs 
to the person whose house is at 
the back of the house sold, and the 
door of whose house opens in another 
lane. It is mentioned in Khisaf s Adah- 
ul-Qdzi that the neighbour who has an 
inferior right than the partner in the way 
is the person who is not a partner in the 
property or the common wall, but if he is 
a partner in it, then he would be preferred 
to all partners in the way. The example 
illustrating this case is as follows : — 
There is an undivided land between two 
partne rs, and they build a wall in the 
middle of it, and then they divide the 
property between themselves but the 
wall and its site remain in their joint 
ownership; now such a neighbour is a 
partner in a part of the property. But 
if they divide the land between them and 
draw a line of separation in the middle 
of it, and each one contributes something 
towards the expenses and builds a wall, 
then each of them would be one another’s 
neighbour as regards the land, and 
partners in the constructed wall but such 
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partnership in the constructed wall does 
not entail any preferable right of pre- 
emption. Imam Kuduri has mentioned 
that partners in the strip of land on 
which the wall is situated are entitled to 
pre-empt the whole property sold by 
reason of the effect of partnership. This 
view is supported by Imam Muhammad 
and by one of the reports of Abu Yusuf. 
This is according to the Zahhira. Imam 
Kurkhi says that the most correct view of 
Imam Abu Yusuf s is that the partner in 
the wall is preferable to & jar, and 
similarly certain problems of Imam 
Muhammad lead to the conclusion that 
the partner in the wall is preferred. 
Imam Muhammad has also said that if 
there is a wall between two persons 
and they both have inserted their beams 
in the wall, and they do not expressly 
know that the wall is a common property 
of them both except that both of them 
have their beams in the wall, and if 
one of the houses is sold, then if 
the other partner gives proof of the 
wall being a common wall, then he 
would be preferred to a mere Shaft' - 
-i-jdr because he is a partner, but if 
he does not establish it by evidence 
then he cannot be preferred to the 
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cjt ^ ‘-i-jdr. This is according to the 
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^iU^sJuoJU -pr 32. Imam Muhammad has said that 

^ } in every case where the oartner haR 


^iX4jsM>jL3 - t«r 32. Imam Muhammad has said that 

pi^ jj- ^ j 

in every case where the partner has 

iUi^|>iL^( ^ surrendered his right, it appertains 
ULi to provided he has demanded 

I I pre-emption as soon as he heard about 

^ «A^| JlL sale, but it he did not demand pre- 
l<>f U| ^1 until it was surrendered by the 
oJUflj pj Partner, then he is not entitled to 

jwU ^ enforce his right. This is according to 

xIiUA.i iU jwAccJj the Muhii. There is a large enclosure 
‘containing several houses and plots of 
owner of the enclosure sells 
wdaS a plot of land, or a specified tract, or a 

^1 sAyXxA house in its then the Shct/fi -i-jdv of the 

enclosure would be entitled to pre-empt 

ij^ matter, on what side of the enclo- 

iL. property is situated. Because 

Lfflfc j^aI thing sold is a part of the enclosure, 

^ the neighbour of the enclosure 

(vb.*" tijbi is the neighbour of the thing sold, 

ft? «A&Jl However if he surrenders his right thcre- 
^y^l after the vendee sells that plot of land, 
iUlaill yi or specified tract, or the house, then the 
^ right of pre-emption does not appertain 
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to any person except to the neighbour 
of the property sold, for now the 
property is deemed to be n single 
entity distinct from the enclosure, and in 
one individual’s ownei'ship. This is 
according to the MuAil of Sarahhsi. 

33. The lower story of a house is 
shared between two persons, and the 
upper story is shared between one of the 
sharers of the lower story and some 
other person. Now a sharer sells his 
share in the lower as well as in the 
upper story. In this case, the sharer 
in the lower story is entitled to demand 
pre-emption in the lower story ; and the 
sharer in the upper story is entitled to 
demand pre-emption in the upper story. 
There is no pre-emption for the sharer 
in lower story in the upper one and vice 
nersa, for the partner in the lower story 
is a /dr to the upper one, or at the 
utmost he is a partner in the right of 
way provided the way of the upper one 
passes through the lower story. Simi- 
larly the partner in the upper story is 
a jar to the lower or at the most he is a 
partner in the right of way, and 
under the law person who is the partner 
in the thing itself is preferred to all. 
If a person owns the upper story of a 
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house and the way of the upper story 
passes through a certain house, which 
belongs to some other person, then if 
the owner of the upper story sells it 
together with its way, then according to 
Istihsan the owner of the lower story is 
entitled to demand it in pre-emption, 
however since the way of the upper 
story passess through the house of some 
other person, then that person through 
Avhose property the way of the upper floor 
leads is preferred to the owner of the 
lower story. If the partner in the way 
surrenders his right and there is no 
Jar-i-Mul aziq to the upper floor who 
may demand pre-emption, then the owner 
of the lower story over which the upper 
stands is entitled to pre-empt it by reason 
of neighbour-hood, but if there is Jar-i- 
Mulaziq contiguous neighbour, then the 
owner of the lower story would demand 
pre-emption together with Jar-i-Mnlaziq 
because they both are Shaft 'i-jdr how- 
ever if that pre-emptor was not a hona 
fide Jdr^i-Muldziq that is there was a 
strip of land between the upper story 
and his house, then he is not entitled 
to demand pre-emption at all. If the 
owner of the lower story sells his pro- 
perty then the owner of the upper floor 
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I is its pre-emptor; and if the house from 
JUA&j which the way of the upper story passes 

is sold, then as regards pre-emption the 
~ owner of the upper story is preferred 

to any other Shaft' -i-jar. This is 
according to the Badayi'. 


34. A. house is shared between 
Uffiks* two partners, and one of them and some 

kjLs. other person own one of its walls, in 
common partnership. Now the person 
a] ( 5 <Xlt fLw who has the share in the house as well 
kSLfiJl ^ as in the wall sells it, then the partner 
in the house is preferred in demanding 
^ pre-emption in the house, and the partner 

(J.^. I in the wall is preferred in demanding 
pre-emption in the wall, and he (the 
kSlssJU latter) is a mere NAa/i‘-j-ydr, with refer- 
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ence to the rest of the house. And 
similarly if there is a house shared by 
two persons, and one of the sharers with 
some other person owns a well in the 
house. Now the person who is a partner 
in the house as well in the well sells his 
share in both, then as regards pre-emp- 
tion in the house the partner in the house 
is preferred and as regards the well the 
partner in the well is preferred and the 
partner in the well is a mere Shaft -i~jdr^ 


I AT with reference to the house. This is 

jil ^ ^ according to the Nihmja. A house is 

F. 12 
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shared between three partners, but the 
well and the way in it is not so shared. 
Now the person who is a partner in the 
house sells his share, then the other 
person who is a partner in the whole 
house has a preferential right to demand 
pre-emption in it than a person who is a 
partner in the way or the well only, 
because the person who is the partner in 
the whole house has a special right, and 
one who has the superior claim is entitled 
to demand pre-emption. Tins is accord- 
ing to the JfahsM.^. 

35. A person who has a right of way 
has a superior right of pre-emption to the 
person who has merely a right of water, 
and the bed of the water course does 
not belong to him. For example, 
when a house is sold, and’ a person has 
a right of way to it and the other person 
has the right of water across it, then 
the person who has the right of way has 
a superior right of pre-emption than the 
person who has the right of water. This 
is according to the Muhli. 

36. In an enclosure there are three 
adjacent houses in a row : all belonging to 
different persons ; and one of these houses 
is sold, then if there is a common way with- 
in the enclosure to all the houses, the right 
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of pre-emption belongs to the other two 
owners by reason of partnership in the 
way; but if the doors of these houses 
are situated on the public road and not 
in the enclosure and the middle house 
is sold, then the right of pre-emption 
belongs to the owners of the first and the 
third houses, while if the first house or 
the third house were sold, then it belongs 
to the owner of the middle house. This 
is according to the Khizdnat-ul-Muffin. 
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37. In an enclosure there are three 
houses and a ground. The ground is 
owned between three individuals and 
the houses between two of them. Now 
one of the owners of the houses sells his 
share in the houses as well as in the 
ground to the person who is also a 
partner in the houses as well as in the 
ground, then the two persons who are 
partners in the ground only are not 
entitled to demand pre-emption. This is 
according to the Zakhira. A man owms 
an enclosure in which there is a house 
belonging to him and another person and 
he sells the enclosure whereupon a neigh- 
bour (of the enclosure) claims pre-emp- 
tion, and pre-emption is also claimed by 
the partner in the house. In this case, as 
regards the house the latter is preferred ; 
but with regard to the rest of the en- 
closure, they both are equally entitled. 
This is according to the Baddyt. 

38. And it is reported from Abu 
Tusuf, that when a person purchases a 
wall with the ground on which it stands 
and thereafter purchases the mansion, 
whereupon the neighbour of the wall 
claims pre-emption, then he is entitled to 
pre-empt the wall and not the 


mansion 
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there are enclosures belonging to a certain 
tribe. Now, one of the owners of the 
enclosures sells his house situated 
in the thoroughfare on the condition that 
the vendee of the liouse should open 
another door towards the highway and 
he retains the right of way to his own 
property situated in the then in 

this case the people of the darb baye 
the right of pre-emption by reason of 
their being partners in the way at the 
time of sale, but if the people of the d^Tb 
surrender their right in favour of the 
vendees and later on the vendee sells 
that house, then at the time of second 
sale the people of the will have 

no right of pre-emption because their 
partnership in the way has been extin- 
^Ul I I guished, and in this case the right of pre- 

^laxU emption belongs to the JS,r-i-Middziqy 

that is,- the owner of the enclosure 
16( himself and similar is the case if the 

^ I tXl ( gli owner had sold a part of the enclosure 


sXLwJ I 
<y-*l 
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gb jb 

lib dUd 






\ An habitation in the middle of which there is a ground and 
round which there are nuimions belonging to several owners. 
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Darb. 

Masjid Khitta. 
Public road. 


without the way in the darb itself. This 
is according to the Zahhira. 

40. There is a blind darb at the extreme 
end of which there is a masjid-i-Khitta 
and the door of the masjid ig ju the darb^ 
and the back of the mosjia or its other 
side is towards the public thoroughfare, 
then such a darb is a blind darb . Now 
if a house in the darb ig gold, then the 
right of pre-emption does not belong to any 
one except the neighbour. By masjid-i- 
Khitta is meant that masjid, whose 
boundaries are defined by the Imam at 
the time of apportionment of the booty. 
However this is a case of masjid-i-Khitta 
whose back is towards a thorough- 
fare, and has no houses between it 
and the thoroughfare; but if there are 
houses around the masjid and between 
it and the thoroughfare, then such a darb 
is an open darb . Then the people of such 
darb have the right of pre-emption on 
account of partnership. If there is no 
masjtd-i-Khitta at the extreme end, 
and it is situated in the first lane, and 
if the darb is continuous from the first 


Darb' 

Masjid Lj 
Public road 


tfHE MUSLIM LAW OF PEE-EMFTION 


95 


2 s 5 ^^hwJLj 
} Job o^jJ I 

l%J ^ 

(J^l u)*^ xiXy 

^b j 

*‘^***^1 J^l 

iSspMi^i ^1 

Jui job 

^bsjJJ^f jUA&J| 

^ J? 

xaA&J| |V^Jl5' kXmJI 


^yCMO ^)b kioik. 
IJJO W^jj| (j®l 
|^|J jd»f jok^ 

<5^^^ (5^ 
I I 


^ {i>O0kWk« 

jj^ jub f 

I 2sJ j 1 
bb |<>i^^| 

(J<>^ gb |b’| 

V^bJt tbo| 

»^t‘> 


mJ b kiu^Jt 


- ia*SSkJ! ^ I jX" 


lane to the masjid, then the right of 
pre-emption does not belong to any 
one except the Jo^i'-i-Mulaziq.lS.oyiByQY 
if there be no 7ti<isjid-i-Khitt(i. bnt 
the people living in the darh purchased 
a house and converted it into a irKisjid 
and its door is towards the darh, 
though not necessarily facing it and 
one of the members of the darh sells 
his house, then the people of the ^<*^&are 
entitled to demand pre-emption in it by 
reason of partnership. This is according 
to the Miihlt. 
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41. A person has an inn in which there 
is a masjid, and the owner of the inn has 
separated it from the inn and he permits 
the people to offer their prayers in it. The 
people have acted accordingly, and it is 
thereby transformed into a public masjid . 
Thereafter the owner of the inn sells all 
its apartments to different persons so that 
now it becomes a darh\ Subsequently one 
of its apartments is sold, then according to 
Imam Muhammad, the owners of other apart- 
ments are entitled to pre-empt it. This is 
according to the Fatdwd-i-Kazi Khan. 
There is a mansion, the way of 
which is towards the darh , and a 
passage passes through it leading into 
a public road. Now if the way is public, 
then the people of davl) have no 
pre-emption because the lane is an open 
one ; but if the way is the property of the 
people of darh then they have the right 
of pre-emption, because now it is a blind 
lane. This is according to the MuhU of 
barahhsi. The case of Ziqdq on the back 
of which there is a wddi (valley) has two 
aspects: — ( a ) If the site of the valley is 
in somebody’s ownership, and the people 
had turned it into a imdl (valley), then 
as regards the law of pre-emption the 
case of such a valley and the m.<xsjid 
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^ ^^lloy , tlion as rogai'ds pro'omption 

IkXXo **|j,*u Xiaiajl the case of this valley and the ttiasjid-i^ 

■^\ ^ are the ssLme. It is mentioned by 

^ ^lyi ^Uilf Imam ^aikh ’Abdul Wahid ^haibani 

of the houses of Ziqdqs of 
of which tUerei. 

"... fil ^ 

", ^haqs are its pre-emptors and it will 

”°‘ '"“aMered a» a pchlje, place. 
*oems that Imam ,%aibnnr has ascer- 
AiUlf dUo tained the valley to be private. Imdm 

ajf oyt ^olXi Sarakhsi maintains that the 

effect of such Ziqaqs as regards pre- 
S*s^| |.Uil| emption is similar to that of an open 

(Some jurists) hold that it is lawful 

!L"sIui?I^ at the 

^.^tu-Uu HXtreme of which there is a valley, 

k 5 ‘>I^I| Ul..a3f ^ io of what has been said above 

and pre-emption should be made 
dependent upon this consideration This 
- according to the In a blind 

lane if a house is sold, then the right of 
pre-emption belongs to all the inhabit- 
ants of the lane, it is immaterial 
whether the blind lane was circular, curve 
or straight. This is according to the 
Multaqat. 
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42. In a blind lane there is a 'atf 
mudawimr* a circular round tract of 
land which is known in Persian as 
“ Kham gird. ” In this tract ''atf there 
are houses and the owner of one of them 
sells a house which is situate on the 
upper or lower end of the street or is 
situated on the curve itself, then the 
right of pre-emption belongs to all the 
partners. If this tract '‘utf is a square 
so that a lane extends from every 
corner of it to the Ziqdqj^ and there are 
houses in a lane as well as in Ziqaq 
and a person sells a house in the 'atf 
tract, then pre-emption appertains to 
the members of the tract and not to 
the inhabitants of the lane; but if 
a person sella a house in the lane, 

' ' I 

then all of them are its pre-emptors. 
The result is that because the ‘a// is 
round, mudawwar, the lane, as regards, 
its effect is not treated like two distinct 
lanes, and in such an ‘atf, the situation of 
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the hojuses is not changed similarly as in 
the case of a lane. But if the ^atf is a 
square, then, it is treated as distinct lanes 
and the situation of the houses is chang- 
ed. It becomes as if there is a lane within 
a lane. This is according to the Zahhira. 


43. A lane runs to a long distance and 
at the extreme end of it there is another 
blind lane. These tvro lanes are separated 
by a darh. The people living in the former 
lane are not interested in the latter lane. 
If a house is sold in the former lane, 
then the people of the latter lane have 
the right to pre-empt it on account of 
their partnership; but if a house is sold 
in the latter lane, the people of the latter 
lane also have the right of pre-emption. 
And similar would be the ease if there is 
a zaigha^ (turning) in the above mention- 
ed lane. This is according to the Qunycb- 
It is mentioned in the Muntaqi by Abu 
Sama‘ah who received the report from 
Abu Yusuf and who in his turn received 
it from Imam Abu Hanifa that if there is a 
darh in which there is a round turning 
surrounding the whole darh, and if on 
this turning a house is sold, then all 
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^ persons are entitled to pre-empt it ; but 
wpO ^^IS' |(i|^ if the darh is a long one and there is a 

«*j|) iwi cWaXwje turning, but not of the description as 
cAi-e^U J mentioned above, it resembles a lane, then 

di the right of pre-emption in the house 
iiUi Jjsb xCJl on the turning would appertain to the 
xiSyi people living on the turning only and 
not to the people living in the darb. 
(«i Jmam Abu Tusuf holds that these two 

Jb^ pg^gpg g^j.^ j^gntical and the people of the 

kAjT JJ<> '-^yr. darh are pre-emptors in the house sold 
jM in the c^arS, and people on the turning 

ts* are pre-emptors in the house sold on the 
1 (^t turning. This is according to the Zakhl- 


44. A person buys an apartment in a 
house adjoined to his house, and opens a 
door from it towards his own house, 
thereafter he sold this apartment alone* 
Thepre-emptor now appears and demands 
pre-emption in the apartment. As regards 
this case Hisham reports from Imam 
Muhammad that if the vendee had closed 
the original door and opened one to- 
wards his own house, so that the room 
formed part of the vendee’s house, then 
the neighbour would be entitled to 
demand pre-emption. It is mentioned 
in the book of pre-emption by Hasan 
Ibn Ziyad that there is a blind lane in 
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isdib^ jsX« which there is a separate ‘atfV plot of 
land, which is connected with the lane and 
a house in this plot of land is sold, then 
the right of pre-emption does not arise 
in favour of any person except the Jdr-i- 
Jf-M/azig of the house sold. However, if 
this ‘ft// is not connected with the lane, 
then pre-emption belongs to all the people 
living in the ^atf and if they give up 
their right, then also the people of the 
lane are not entitled to pre-empt the 
house. This is according to the 
Muhlt. A house,* which has two doors 
opening into two Ziqdqs, is sold, then it 
will be considered whether the house was 
divided into two houses, that is, whether 
it originally had one door each opening in 
a different Ziqaq and a person, having 
purchased it, removed the intervening 




XAiiiJ I jiJCuJ I 
“iaAjs3,^| lAS' 




C<^WW 
tJiLs^ 1“*^ <>-*.»• I 


kjliJ 1 I ^ wall between them and so it became a 

c.>^La single house, if so then the people 

living in each will be entitled to 
pre'einpt that part of the house which 
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I adjoins it. But if the house originally 

5 had two doors then tlie people living in 

, the two Ziqaqs are equally entitled to 

I JisiS pre-empt the whole house* To illustrate* 

I I further if there is a Ziqaq and below it 

* j there is another Ztqaq and below it there 
4?^ u another thereafter the interven- 

ing wall which separates the two ^*gags is 
' removed so that it now becomes one biar 
ja xl. street, then the people of each Ziqdq have 
aright of pre-emption in the property 
'L2) (J*^ sold in their own Ziqaq, and would not be 
r*' ts* entitled to pre-empt the property in the 
other. And similarly if the wall of a 

r® ■ ■ ■ 

blind lane is removed so that it becomes 
open, then all the people of the lane 
would be entitled to pre-emption by 
reason of partnership (in the way). This 
is according to MnhU of Saralchsi. 

45. It is written in the Shafat-ul'Asl 
that if there is a house in which there is an 
apartment shared between two persons, 
" . ' ' and one of them sells his share of the 
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apartment to a stranger then this case has 
two aspects : — (a) If the apartment had 
been divided between tliein, then pre- 
emption belongs to all partners in the 
way of the house and not only to 
the partner in tlie apartment, {h) If 
al! such partners of the way in the house 
surrender tlieir right; then Shuf‘a apper- 


(jdL? o)^^! tains to the jar-i-muldziq of the house. 
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Tliis is according to tlie MnMt. ^ A party 
purchases a land and distributes it among 
its members, giving tiiem each sucli por- 
tion of it as is sufficient for a 
house, they also leave in it a blind 
street for communication purposes. 

A house is sold at tlie extreme 
end of the lane, then the members are 
entitled to pre-empt it and it makes no 
difference whether the house of the 
neighbour is on the upper or lower side 
of the house sold. And similarly if they 
had inherited the property from their 
ancestors and were not aware of full 
facts, then in this case also the law is 
the same. This is according to the Mah~ 
siii in the chapter on pre-emption. If 
such a house is purchased in an enlcosure, 
the upper story of which belongs to some 
other person, and the way of the house 
purchased lies in another enclosure, then 
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j5yui tile right of pre-emiition belongs to the 

Uili iSj=^^ >1“^ person through whose enclosure the way 

, , . passes. If the OM'iier of the enclosure 

tjj| |t,JLu surrenders his right, then the right of 

pre-emption belongs to the owner of the 
b JUiAlj jXsdl upper story of the house by reason of 
|j^ )\y^ neighbourhood. This is according to 

wb the Mabsut in the chapter on Shufafil- 

- Uruz. 

|o| ^ ~ rl 40. And if there are two 

tb>t ^tA.1.1 but one of them is absent and the other 

jg present. And the present shaft'' -i-jar 
^L=. brings a suit before tlie ‘who does 

^'■^1 not decree skuf‘a h'tljawar pre-emption 

li o,j ^jje ground of neighbourhood, and 

S*i.& Jiajb the Kazi invalidates the right and disrniss- 

v^Uil I*j gg Thereafter the absentee 

^1 ik*.«9Ltvi pre-emptor appears and brings his suit 

< 57 ^- before the &*zi* who decrees Shufa-hil- 

jawdr and the Kazi decrees the whole 
bouse to him, though the first Kazi 
wu^ltbS'JiajI JU bad said, “I invalidate all right of 

^jXxxs pre-emption which appertains to this 

y house,” nevertheless the right of the 

f Ai' v^Uil absentee is not invalidated. Imam Muham- 

<X*^ jdU holds the same view, which is cor- 

^ reet. This is according to the Badd’yi, 


-ere the Kazi administers the Shafi' Law 
his Kazi administers the Hanafi Law. 
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47. A person died and he left a house 
in inlieritance to his heirsi later on 
a certain heir died and he left hia 
share in inheritance to his three sous 
as his heirs. Later on one of the sons 
sold his share of the inheritance, then 
the right of pre-emption equally belongs 
to the descendants of the vendor’s father 
and grandfather and no one from amongst 
them has a. preferential right as against 
the other. This is according to the 
IMnlfit. In the chapter on pre-emp- 
tion by Hasan Ibn Ziyad it is stated that 
a certain tribe inherited an enclosure in 
which there were several houses. Tiiere- 
after these members of the tribe divided 
the enclosure among themselves each 
receiving a house for himself and leaving 
a common way. Thereafter one of the 
)nembers sells his house and all other 
owners of the houses surrender their 
right of pre-emption in the house, then 
the right appertains to the contiguous 
neighbour of the enclosure. Thus if he 
were a contiguous neighbour to the 
enclosure and not to the house, then 
also he has a right to pre-empt it by 
virtue of neighbourhood ; and if he were 
not a contiguous neighbour to the en- 
closure, but is acontiguous neighbour to 
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7^ some other honsos of the lane, then he 

Jty| , • 1 . i> . rr,, . ... 

c4J(> Ji sj^i pre-emption. This illus- 

ml trates the view tliat the right of pre- 

UT emption arises in favour of a neighbour 
and it also arises in favour of the person 
h<^l j*^^l wliois the neighbour to the enclosure. 

- I rpj^jg according to the Zahhira. In the 

'i ^ lx? /e«^ 

on by Abu ‘Umar al-Tabari, 

( 5 ^ki|^ there is mentioned a case of an enclosure 

«yl«f which there are three houses owmed 

jgXc (J^y O.W by three different owners. The houses 

(3:!^ ^ have a common way through the 

>|jJf 8tXS> .J ■■ ■■ 

'aoJ\ enclosure and that the way of this 

' , J enclosure passes through another en- 

, ^ItjJl closure and the way of that enclosure 

Sdi U ^ XX*- opens into a blind lane. Now if a house 

^ QQ ^j.,g jjjjjgj. enclosure is sold, then the 

tJJ| ow^ners of the two houses have a prefer- 

ential right to the owner of the outer 

{J-* i 5 ^^l enclosure and if they surrender their 

yjJl right, then it belongs to the owner of the 

enclosure, and if he also surrenders 
djj| belongs to all persons living in the 

^\j- street. A land which belonged to several 

Ldj| persons jointly, was apportioned among 

3jl I its sharers and they left a common way 

US.^wOSf /•y.S ijM • •, 1 , . ^ 

Ujpi=f ®p®" There- 

they built houses on the right and 
X^l |4 left of the way; with the doors of the 

Vfy^l houses towards the lane. Subseauentlv 
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one of them sold his house, then the 
light of pre-emption belongs equally to 
ailof them. And if they say“ we hayemade 
it a way for the Muslims” then also the 
same effect follows. Sadrus Shahid says 
that the same view is expressed in 

MuJchtdr. This is according to the 

Mtihli, 

48. A person bought a house in 
a blind lane, thereafter he bought another 
house in the same lane. Then the people 
of the lane have the right to pre-empt the 
first house only, because the vendee was 
not its pre-emptor at the time of its sale 
l)ut at the time of the second sale, he had 
becoxne a pre-emptor along with the 
people of the lane. This is {recording to 
the Zuhiriyi/a. A house belongs to three 
persons {ind a person buys their shares 
one after another. Then the Shafi‘-i-jar is 
entitled to pre-empt the first one-third 
share and has no right to demand the 
next two-third shares. If a house belongs 
to four persons and a person buys the 
shares of the three sharers one after an- 
other while the fourth sharer is absent, 
thereafter the absentee appears, then he 
is entitled to pre-empt the share of the 
first sharer ; and as regards the two 
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other shares he would be a “ partner-pre- 
eniptor” along witli the vendee/ If one 
of the four sharers buys the shares of two 
of them one after another, thereafter the 
fourth appears, then he would be a “part- 
ner-pre-einptor” inthe two shares.' This is 
according to the MuMt-(f-8araMsl. It is 
mentioned in the Hdruni that if a man- 
sion is shared by throe persons and a 
person purchases a share of one of them, 
and another person purchases the share 
of the next sharer ; thereafter the third 
sharer who has not sold his share appears, 
then he is entitled to demand both the 
two shares in pre-emption but if the third 
sharer did not appear until the first 
vendee went to the second vendee and 
demanded pre-emption from him, then the 
first vendee is entitled to pre-emption 
and a decree would be given in his 
favour, and hence the second share would 
also pass into his ownership. Afterwards 
if the third absentee sharer appears and 
demands pre-emption, then he is entitled 
to pre-empt the first share which the 
vendee purchased first and half of the 
second share purchased next. ' However, if 


That is,' ; the absentee pre-emptor and the vendee are both 
efWUy.'eititledi. f , . 
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the third sharer appears and demands 
pre-emption at a time when the Kazi has 
not yet decreed pre-emption to the first 
■vendee in the second sale, then a decree 
will be made in his favour entitling him 
to pre-empt the entire two shares. This is 
according to the Miihii. 

49. A house lias been sold and a 
person has Haqq-i-Mdsllnlnia‘ the right of 
passage forwater across the property sold, 
then he is entitled to demand pre-emption 
in it by reason of neighbourhood {Jawar). 
The Haqq-i-Mtmliihna does not resemble 
right of drawing water, Shurh. This is 
according to the Tatar KJidniyya. A 
person owns a stream of water which 
passes through the land of another person. 
On this stream there is a water mill. Now 
the owners of the stream and the mill- 
house have sold them, thereupon the 
owner of the land demands pre-emption 
in them all, he is entitled to do so. Simi- 
larly if between his land and the 
site of the railh there is a plot belonging 
to anotlicr person and the other side 
(bank) of the river belongs to a 
different person, then they also are 
entitled to demand pre-emption, because 
they are in the neighbourhood of the 
stream, though it is possible that some one 
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may be a nearer neighbour to the mill, 
This is according to the Mabsui. If from 
a large stream like the Tigris, another 
small canal is branched out for a certain 
tribe and their lands are irrigated by 
this small canalj and then one of the 
members of the tribe on the small canal, 
sells his land with the right of shwh, 
the right of irrigating the land, then 
all those, who have the right of irrigation 


wno nave the right of irrigation 
(^LaoSI from this small canal are equally entitled 

ITmi demand pre-emption, irrespective of 

^ whether they are nearer or 

Xiby farther off from the land. And if another 

piece of land attached to the land sold 


Xiby farther oft from the land. And if another 

piece of land attached to the land sold 

KjjD is watered by the larger canal, then the 

^ owner of this piece of land is not entitled 


to demand pre-emption with those who 
^ have the right to irrigate their land from 




Bahr Multawi (a canal having several 
turns) some lands situated on the turn- 
ub ^\yx} iff ings are sold now if the turnings of 

stream couldbe considered as distinct 
canals, ^ then pre-emption would arise in 


have the right to irrigate their land from 
the small canal. In the book of 
Hilalal-Bam it is stated that on a 


^ AB,BO and CD 
will be consi- 
dered as dis- 
tinct canals. 
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favour of the persons living on that 
turning, and if they surrender their 
rigiit, then it belongs to all people inter- 
ested in the right of water. However if 
the turning is a mere carve or is 
circular then the right of pre-emption 
arises in favour of all persons, for the 
jurists consider it as a single canal. Ibn 
Saina‘alj who receives the report from 
Imam Muhiaminad mentions in the 
Mnufaqd that a tribe owned a canal, 
where they had their lands and gardens 
irrigated by the canal. Since the 
members of the tribe are equal partners, 
so they all are pre-emptors in the 
property sold from amongst these lands 
and gardens. However, if they have 
turned their lands and gardens into 
liouses and have nothing to do with 
the water of the canal, then they 
are entitled to pre-emption only by 
reason of neighbourhood as is the ease 
as regards the houses situated in the 
city. But if there remain certain lands 
which are cultivated and certain gardens 
which are irrigated, then their owners 
respectively as stated above retain inter se 
the right of pre-emption. This is accord- 
ing to the Muhtt, 


JU. 
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50. A certain tribe lias the right 
water from a canal while the bed of 
pbi the canal belongs to a certain other 

^si Ai pLJIj tribe. One of the members of this tribe 

sells his land at the time Avhen the water 
jUiAJf of the canal is dried up, then according 
; . ' y.,U3 to Imam Muhammad in this ease also 

(J^3 they all are entitled to pre-empt it, but 

jj-sswj jv^ sxLSi'S applying ^/.vds Abu Yusuf holds that they 

l5f have no right by reason of right of 

UY UiaAji.« oUl water since the water of the canal is 

jlji.lt ^ dried up, just as is the case with the 

; owner of upper story of a house when 

• . ; - it is destroyed. This is according to the 

Fatdwd~i-Qazl KJidn. 

l<>lj ~ 0 1 If ^ person purcliases tlie whole 

xjUsb of a canal and two other persons 

■ 1 ^ ' own lands on the upper and lowmr sides 

r '! '( j ; : 1 1 on the banks of the canal then they 

, ^3 u®;l equally entitled to demand 

! sJUw pre-emption in the Avhole of the canal 

. I lju*=* fi'om the upper to the lower end of it. 

: I:-; Similar is the ease of Qiiundf, streams 

JLiwI 8^1 canals and wells. These are deemed 
jjJ'j as 'agars whereupon pre-emption arises 
jiJlj by reason of Jawdr (neighbourhood). 
uwt.Uuil And similarly if a Quundt, stream, has 
its source in the land of one person 
(jjXjsUaljdJAY^ while it flow^s and falls in the land of 
yfl.l L^^sjc&a some other person; then all its neighbours 
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from the source of the stream to its 
mouth are entitled to pre-emption. And 
when a canal belongs to a single person 
wlio has his lands there, while other 
lands situated there belong to some 
other person who are not entitled to 
shurh^ the right of water from this canal, 
subsequently the owner sells the canal, 
then also all who own lands situated 
on the canal are pre-eraptors on ac- 
count of neighbourhood, but if he sells 

the land only without the canal, then the 
jdr-i-muldzig of the land would be 
preferred to all ; but if he sells the canal 
as well as the land, then they all are 
pre-emptors in the canal only on account 
of their properties being adjoined to the 
canal, while the jcct'-i-mulcisiq would be 
preferred in pre-empting the land to 
all on account of his property being 
adjacent to the land sold. This corres^^ 
ponds to the case of the way which 
lies through the enclosure of a certain 
person, and is his sole property, this 
way is sold, then here the neighbour of 
the way would be preferred to the 
neighbour of the land, and if he is a 
partner in the way also, then he would 

pre-empt the bouse, because a partner is 
preferred to shaft‘-i-jdr , and similarly if 
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he is a partner in the canal, then he 
would- be entitled to pre-empt the land, 
and he has a preferential right as against 
all tlie neighbours. Hence as regards 
the way and the canal, the law is the 
same. This is according to the Mabsut. 


,.yo 

I (XT 

— i9j.****Jt 

" 52. If a person is a sharer in a 

^ certain canal then he is preferred to that 
person across whose land the canal 
flows. This is according to the 
jPh^5?oa-5-Qa2:i Khan. When the upper 
^ y ® canal belongs to a certain 

• 5 JLLwI person, and the lower side of it to another 

_ person and it flows across a third person’s 
^ now if a stranger purchases the 

>557^ share of the owner of the upper side of 

the canal, thereafter the person through 
,^U 5 v-»-Uasjj,‘ f canal flows as well as the 

^ owner of the lower side of the canal 

demand pre-emption, then they both are 
!***»• equally entitled to pre-empt by reason of 

dltXS'^ neighbourhood {iaiodr). And similarly 

if ^ stranger purchases the share of the 
jAwl ,.^Uj person who owns the lower side of the 

^UJ&aAsJU^ I canal then the right of pre-emption arises in 
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favour of the owner of the upper side of 
ojli' y} the canal on account of Jawar (neigh- 

SUs bourhood). And similarly if the source 
(jUOo of a stream {hunnai)^ which is shared 

between two persons upto a definite 
gLw L*j»(Xa>. ^ (dJo place, while the rest of it belongs to one 

i,^U9 of them only, and he (the owner of the 

vib^_^Li JJd lower part) sells it, then the partner and 
!>\yMi ISM the -i- jar have equal right of pre- 

cha*y ^ 01 emptionin it. If a person owns a canal and 

x*l| some other person requests him to permit 

jtvo him to branch out a small canal from this 

canal to irrigate his land and the owner 
permitted him to do so, and a small canal 
was led from it to irrigate his land, 
thereafter the canal was sold, then as 
regards pre-emption the owner of the 
land is preferred. This is according to 
the Mabsui. 

53. In the Nawadir of Ibn SamS'ah, 
it is reported from Imam Muhammad that 
in the case of a sale of a house situated 
in a private lane to a person without 
the way, the right of pre-emption 
belongs to all members of the lane. 
And similarly if a person sells a 
land without the right of Shurb, water, 
then the people interested in the right 
of water are entitled to pre-empt it. 
And if this house and the land were sold 
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, * Because of their surrender of the right on the first sale, but 
the nearest neighbour by reason of neighbourhood would be entitled 
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CHAPTER III 

The Demand op Pbe-emption 

54- The cause of the right pre-emp- 
tion is sale and neighbourhood jaiodr, it is 
confirmed by ialab, and Tsh-hdd, and is 
perfected by taking possession. The demand 
is of three kinds: — lalab-i-Muwdsahat^ 
the immediate demand; Talab-Ish-had, 
the demand with invocation, and 
Talah-i-Tamlik, the demand of possession. 
By Talab-i-Muwdsabat is meant that 
Avhen a person entitled to pre-emption 
hears of a sale, he must claim his right 
immediately at the very instant, and if he 
remains silent without claiming the right, 
it will be extinguished. This is the accep- 
ted view of our jurists, and is according to 
the Asl. Hisham narrates another report 
from Imam Muljammad that it is deemed 
sufficient compliance with the law if the 
demand is made at any time during the 
meeting at which the information is receiv- 
ed, here the law is the same as in the case 
of Khiydr-ul-Muhhyyirg ^ and Khiyar-ul- 
QuhulA The jurists differ as regards 
the expression in which the demand 


^ This has reference to Tafwlz-ul-talay delegation of power 
of divorce to the wife. 

* The right to propose and accept the contract of marriage. 
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should be expressed, and the correct 
view is that any words indicating a clear 
intention to pre-empt are sufficient, e. g., 
if a person should say, “I demand 
pre-emption or I have demanded pre- 
emption or I demanded pre-emption;'’ 
then it is deemed lawful. But if he were 
to say to the vendee, I am thy pre-einp- 
tor, and I shall take this house in pre- 
emption, then such a demand is 
insufficient, the right of pre-emption 
would be extinguished. And if the 
pre-emptor when he is informed of the 
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the sale hoc^i --FuzuU and the sale in which 
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-^4X4^ option is reseryed by the yendor, Irndm 
Abn Yiisnf says that the proper time to 
demand pre-emption is the time of sale, 
but Imam Muljaramad holds that it is at the 
time of the confirmation of the sale. And 
with regard to a Hiba-hi-Shartil'^iwm gift 
with a condition for return, there are two 
reports (a) according to one view the 
time when mutual possession is inter- 
changed should be taken into consideration 
(b) according to the other view the time 
of the gift is important, if a neighbour and 
a partner should hear of a sale at the same 
time, both being in one place, and the 
partner makes the demand, while the 
neighbour remains silent thereafter if the 
partner were to waive his right, then the 
neighbour would not be entitled to claim 
pre-emption at all. If a mansion is sold 
in which two persons have the right of 
pre-emption, and one of them is absent 
while the other is present, and the 
present pre-emptor claims half the 
mansion, then his right is annulled, so 
also if both were present and each were 
to claim pre-emption in half of the man- 
sion, then their right would be annul- 
led. This is so according to the Muhit- 
of Sarakhsu 
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55. Sometimes the pre-emptor him- 
self receives the news of the sale by being 
present at the sale, and sometimes he is 
informed by another person. In the 
latter ease, whether the number and 
trustworthiness of the informants are a 
necessary condition, as in the case of 
witnesses, is a disputed question among 
our jurists. Imam Abu Hanifa says 
that it is an essential condition that 
there should be one or other of these 
conditions satisfied. That is, either 
the required number, two men, or 
one man and two women, or the trust- 
worthiness of the informant is essential 
while according to Abu Yusuf and 
Muhammad neither number nor trust- 
worthiness is a necessary condition. So 
that if a person were to give information 
of the sale, and if the pre-emptor remains 
silent, then his right would be extin- 
guished, of course provided the information 


LiJb b^6U I Jo* proves to be correct and it is immaterial 
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whether the informant is a trustworthy 
person or not or whether a mdzun slave^ 
or whether adult person or a minor. 
Thus if the pre-emptor remains silent and 
expresses no opinion whether immediate- 
ly as stated in the Asl or before the end 
of the meeting as required by Imam 
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Muhammad then according to the two 
disciples his right of pre-emption would 
thereby be extinguished. Kai^hi has 
stated that out of the last two views the 
latter is the better view. This is accord- 
ing to the Bcidayi . Hence though the 
information is given by one untrust- 
worthy person, yet if the pre-emptor 
believes him, then the sale is deemed to 
liave taken place according to all jurists, 
but if he disbelieves the informant, the 
sale is not deemed to have taken place 
according to the Great Imam even though 
later on the information proves to be true, 
but according to the two disciples if the 
information proves to be true, the sale 
must be deemed to have taken place. > This 
is according to the ZaJ^lra. 

56. By Talab-i-Ishhdd, or demand 
with invocation of witnesses, is meant 
the calling of witnesses by the pre- 
emptor to attest the Talab-i-Muwasabat 
the immediate demand and his right of 
pre-emption is thereby strengthened. 
The invocation of witnesses is not re- 
quired to give validity to the demand, 
but only to provide the pre-emptor with 
proof, should the vendee deny the de- 
mand, saying ‘You did not demand your 
right, when you heard of the sale, nay, 
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you abandoned your right, and rose 
from the meeting;’ while on the. other 
JjjdU liand, the pre-emptor asserts ‘I did 
demand' and since under the law the 
word of the vendee may be trusted, it is 
[»_JLio ifi^^^saary to call on witnesses to attest 
x.A»i| the Talab-i-Ishhdd in order to give validi- 
ty to the Talab-i-Muwdsabat. Hence 
jjx it is required that Talab-i-Ishhdd should 
be made in the presence of the vendee 
or vendor, or on the premises, the subject 
I of sale. And the person claiming the 
f .A.^. right of pre-emption should say, in the 
presence of one or other of these, ‘Such 
<-Uol a person has purchased this mansion; 
or a mansion (specifying its boundaries). 


jM.to ^ JXlf 


THE MUSLIM LAW OF PRE-EMPTION 


123 






the right of pre-emption is not annulied 
I and similarly it is not annulled if the 

o.lJaj remote place be in another city or in one 

of the suburbs of the same city (the 
^ suburbs of a city are not considered as 
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one single place). But if these places are 
actually in one city, and the demand is 
made at the most remote place thus 
abandoning the nearest, then it is still 
lawful; unless indeed the pre-emptor 
having arrived at the nearest place (does 
not demand pre-emption) subsequently 
goes to the most remote for in this case 
the right would obviously be annulled. 
If the vendee has not taken possession 
of the property sold, then the pre-emptor 
has the option, and may, if, he pleases, 
make the demand in the presence of the 
vendor or at the premises. But if the 
possession has been taken by the vendee, 
then according to Karkhl it is not valid 
to take witnesses and make the demand 
in the presence of the vendor. Ijnam 
Muhiaramad, however, has expressly 
stated in the JamV Kalnr that accord- 
ing to IsHhsdn (Equity) but not ^iycis, 
analogy, it it lawful to do so even after 
the delivery of possession to the vendee. 
This is according to the Muhit of 
Sarakhsi. 
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Usxj 57. The Talab-i-MV'Wdsahat or 

luSi jJl \ immediate demand is first necessary, 

and if at the time of making the first 
5f| 2 uX *.3 |vJ l<i| demand there was no opportunity 

wJUs oJJt of invocation of witnesses, then the 

^ JtoljJl Talab-i-lshhdd or demand withinvoca- 

tion should be made, as for instance, the 
pre-emption was informed about the 
|5| L«1 absence of the vendor, the 

j if vendee, and not at the premises, but 

1 ^ ■ir.- n lA * I rV|.v if heard it in the presence of any 
ilJUtXi dUi of these, and had called on witnesses 

(.Uuo , y.»<' to witness the demand, then it 

I tXT (jjjwJiai ( would suffice for both demands. This is 

juty*- according to the i^hlzantul-MufCin. 
v-Us By the Talab-i-TamUk, or the demand 
^Ls ^ iUil^l Qf possession, is meant the bringing of 

, ^ matter before the Kdzi judge, so that 
juu decree the property to the 

y\ ^jByc claimant by reason of his right of pre- 

emption. If the pre-emptor neglects 
to litigate the matter for a sufficient 
i_jLs X*A* JJa^ reason, such as sickness, imprisonment, 
^ idlyi or the like, and cannot appoint an agent, 

(Jia^ ^ the right of pre-emption is not annulled, 

I t)ajt and according to Abu Hanifa, and one 

^ I jjJ I I yS!>y report of Abu Yusuf, even though he 

1 should neglect to do so without a sufficient 

ioAiJ-* i ItXT reason, the right would not be annul- 

' ' ' ' ‘ ‘ ’ I <' 

led. This is according to the Muhlt. 
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This is the approved doctrine of the Hanafi 
school, and the Fatwd is given according 
to it. This is according to the irii(^%a. But 
according to Imam Muhammad and Zufar, 
and by another report of Abu Tusuf also, 
if the pre-emptor were to call on witnesses 
to his demand, and yet should neglect to 
file a suit for a montlB without a suffi- 
cient excuse, the right of pre-emption is 
annulled. This is according to the Muhli. 

58.. The proper form for making the 

Talab-i-TamUk is for the pre-emptor to 
say before the Court Kdzl that such a 

person has purchased a mansion (describ- 
ing its situation and boundaries), and I 
am its pre-emptor by reason of a house 
belonging to me (the boundaries of which 
he should also explain). Pray order him. 
therefore, to deliver the mansion to me. 
However simply by this demand, the man- 
sion does not become his property unless 
the judge passes order for its delivery or 
until the vendee of his own accord delivers 
the property to the pre-emptor, so that if 
before either decree or delivery has taken 
place, another adjacent property is sold, 
and thereafter the judge passes his decree, 


' According to Anglo-Muhammadan Law the period is one year 
(Limitation Act 190P.) 
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1^ y I or the property is delivered by the vendee, 
then the pre-emptor has no right of pre- 
j ®™P*^on in the property recently sold. In 
like manner, if the pre-emptor should die 
or sell his own house after making the 
demands, but before the order of the judge, 
(5y:^Jl or delivery of the property by the vendee 
iaJj yS'i to him then the right of pre-emption be- 
, 1^ comes extinguished. This is according to 

Ml AdSb-ul-Kazi. The nre-emotcr is 


ciiuucu lu reiuse to taice ttie mansion, 
^Ulf though the vendee is walling to give its 

• f iXr xJ delivery, until the judge has decreed it 

I* fy -jj jj-g favour. This is according to 

,^UJ| pre-emptor 

; ' ^ " *!? u)l-* brings the suit demanding pre-emption, 

■ mansion is still in the posses- 

; ; i : t ju ^ I jjf vendor, then it is a condition to 

^ hearing of the suit that both the vendor 

^'he vendee should be present (as 
parties to the suit) because the pre- 
ciwptor is suing both for ownership and 
\y possession, the former being with the 
vendee and the latter with the vendor. 

Jybj But if the mansion is in the possession 
of the vendee, then his presence alone 
oo is sufficient for the hearing of 

i according to the 

Fatawa-i-Qazi Khan. If the pre-emp-'” 
- tor is absent, then after he has received 
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the information of sale he would be 


allowed a sufficient time to make the 


iXx& 


y® ^JJ and if he and liis agent appears 

within a reasonable time, so much the 
better, otherwise his right of pre-emption 
would be annulled. And if he appears and 
goes away after making Talab-i-hh had 
his rightcontinuesaccording to Aim Hanifa 
because by delaying TaM)-i-Taml%k 
the right of pre-emption is not annulled; 
but according to his two disciples 
the right of pre-emption would be 
annulled if there is no sufficient cause 
for delay. And if the vendee liappens 
to be in a certain city while the property 
sold is in another town, then the pre- 
emptor is not obliged to make his demand 
there, but he should make his demand 
at the place where the property is 
situated. This view is exp essed in the 
Mtihlt qf Sarahhsi- If the pre-emptor 
hears of a sale while en route to Mecca, 
and there he makes Talab-i-Muwasahat 
but is unable to make TaJah-i-Ish had 
personally, then he should appoint an agent 
(vakil) to make this demand on his behalf, 
but if he does not do so* and continues 
his journey, his right of pre-emption is 
annulled. And if he does not find any 
one whom he could appoint his agent, 
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but finds a person {fija^ a scribe or mes- 
senger), then he should have a letter sent 
oUCl I ^ ^ through him appointing an agent and if he 

. t 1 does not do so, his right of pre-emption 

jvJ 

y would be invalidated, but if he neither 

^ finds an agent nor a scribe» nor a 

1 df i messenger then his right of pre-emption 

continues until he finds one of them, 

xx* This is according to the ZaUriyyah.. 

(^UxSJ \ ( 5 <j^ 1 ^ person has a right of pre-emption 

oils' Ijij against a ^^a 2 » judge, then he should 

present the judge before the Sultan who 

1 appointed him and if he has a right 

y^s pre-emption against the Sultan and 

(tXs> 

Jfljwsui Sd-S' jj6 the ^Tai?* judge refuses to summon the 
Sultan, then his right of pre-emption 
continues, because there exists a sufficient 
; ; ; excuse. This is according to the Muhit 

; , . , of Sarakhsi. 

59. If the pre-emptor is informed 
I |vLt of sale at such a time in the night that he 

cannot go out to demand Talab-i-Ishhad, 

1 thereafter if he makes the demand early 

I lijLi morning as soon as the sun rises 

' _ I I 

. 11 .^ M*^ii . it would be valid. This is accord- 

IJu-suoXsaJ 

L, ... , .V. ing to the Khulasa. If he receives 

^JK lo| 

.«UJi ^ oJs the information at such a time that 

people usually go out to do their work, 
^ I jkS' ; _■ 1 u then he must proceed to make the 

i5,UaI 1 - i demand. This is the view of Ibn Fazl 
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C" and is according to the Haw*. Accord- 

‘ Fatawa, if a Jew receives 

• 'i ir ' information of sale on a Saturday, 
- Xily^ not make the demand, 

ii^on his right of pre-emption is annulled. 
yi xjf oU- |6| This is according to the Khizanat-ul- 

JJjt XxAijJ I i_Ais Tir c- ^ 

If the Shaft-i-Jar is afraid 
^t^jss.JbjU«id| ( 5 ^. ®f <Iomanding pre-emption before a Fa^i 
j»J3 xaxam JJoaj of the Shaft' school who does not decree 
Shufa"-bil-Jawdr^ therefore he does not 
demand pre-emption, his right is not 
annulled because he has done so on 
account of a proper excuse. This is 
according to the Muhii oi Sarakhsi. 

60 When an one of 

the rebels, purchases a house from a 
. ■r ' . " 1 person in the rebel’s army while its 

y-«** ;5» ^ 

yCw^ ^ ■■ pre-emptor is in the army of AM Haq, 

(jU Jk»f fi'® people) and if he (the pre- 

ul^ emptor) is unable to send an agent or he 


2oJia,j 

, jju kXxLm 


viy>. 




I AT 


yAlA I 


I 1^1 




(J»« 1^|4> 




^ tjf himself is unable to enter the rebel force, 


^ ^ ■ - 4 L/'VJ 

pre-emption continues 
A ■< /t , N» v^- • execution of the Talah-i- 
ilf ,^JUi Fhhdd is of no consequence ; but if it 
(jjli' were possible for him to send an agent 
ut or to enter the force himself and then he 
did not make the demand, then his right 
of pre-emption would be annulled. 
This is according to the MuMt. If the 
pre-emptor happens to be in the 


(Ji3i>CX3 

(^iia3 |%ii ^ ^^XuAjfc 

ids" oulkj 

P, 17 
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fdi ^^1 force of Khawdrj deserter or that of 

rebels and is afraid to enter 
<J^* the army of AhtAdl, the just people, and 
hence he does not make the demand of 
Jja 1| (jj6( Talctb-i- IfihhSd, then his right of pre* 

|»Jj emption is annulled, for it was possible 
ftiil hXmm v-Ji^ leave the enemy and enter the 

<dyX3 

r of Aht Adi. This is according to 

liXT ",11*1 ^he Muhlt of Sarakhsl. 


61. If the vendor and the vendee 
agree that the pre-emptor some time 
ago received the information of sale 
but afterwards they disagree as to 
the making of and the pre- 

emptor says, “I demanded pre-emp- 
tion when I heard of the sale,” while 
the vendee denies this statement, then 
the word of the vendee will he accepted 
and the pre-emptor will have to tender 
evidence. However if the pre-emptor 
says “I am informed of the sale just now% 
and I demand it,” then the vend A A ssifJirQ 
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TM-i-Muwasahat then his right is esta- 
blished, but if he says that after he was 
informed of the sale on a particular day 
he demanded pre-emption, then his state- 
ment need not be accepted and if he says 
that he heard of it only now, then he 
would be considered a liar for this may 
be a device which may be effected thus ; 
the pre-emptor may ask some one to 
inform him of the sale at that time, and 
thereupon he makes the statement that he 
heard about the sale just now, and he 
would obviously bo speaking the truth for 
he actually received the information at 
that time. In the Nawddir Muhammad 
Bin Muqatii mentions that when the pre- 
emptor has demanded pre-emption from 
the vendee some time before and is afraid 
that if he assert it he would have to call 
witnesses for it, and accordingly says 
that he is informed of it just now and he 
demands pre-emption then he may be 
allowed to say so on oath. This is ac- 
cording to the The Kdz% may ask 

the vendee to demand an oath from the 
pre-emptor on the fact that he has de- 
manded pre-emption by a valid demand 
without delay, the moment he received 
the information of sale. If the vendee 
produces proof to the effect that the pre- 



TfiE ALLAILiSA#^;§lriViKSITX‘ StUDIEB 

<Xu (Oxt emptor received the information of sale 

• . l i ■■ ^ not demand 

I JJ> I .awu/SJ ( 

^is si I jUuJl Prn'emption, while the pre-emptor also 

jvXe iouiAl ( produces evidence that he did demand 

**^1 pre-emption when he received the 

information of sale, then the evidence of 

t. *he pre-emptor would be relied upon, and 

the KSzl would decree Shttfa'' to him. 
JL3- , 

according to Imam Abu 
- S^jJl ItXT Hanifa, but his two disciples hold that tlie 

jXil 1 6t I evidence of the vendee should be credited. 

This is according to the Zakhira. If 

^*1 jfTuJ^ the pre-emptor 

tUft juXisyif demanded pre-emption at the ‘time of 
v,jLL 2> acSUJ information of sale, then the vendee 

■J I AT oUJt would be sworn as to the faci nf i'r.fA,.mn. 
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tive suit is invalid. When this has 
been explained, the Kasi should ask him 
whether the vendee has taken possession 
of the property or not ; for if the vendee 
has not taken possession, the suit is not 
valid unless the seller is also made a 
party to the suit; the Kazi should also 
enquire from the pre-emptor the cause of 
his right of pre-emption, that is the 
boundaries of the property by reason of 
which he claims his right, for there are 
different causes and he may perhaps be 
basing this claim on an interior cause that 
is he may be excluded by another person 
Avho has the superior right. After the pre- 
emptor has assigned a proper cause, and 
is not excluded by any other person, then 
the judge should ask him when ho became 
acquainted with the fact of the sale, and 
how he acted on the occasion ; for the 
right of pre-emption may be annulled by 
lapse of time, or by some other objection, 
therefore all this should he enquired. 
Thereafter the Kazi should ask him about 
the Talah-i-taqrir, or confirmatory de- 
mands how it was, and before whom and 
where he made the demand at the nearest 
or the remote place. After all this has been 
explained, in a satisfactory manner the 
claim is complete as against the defend- 
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the property is fully established. There- 
after the Kazi is to ask the veudee “Have 
you purchased the property or not.’' If 
he denies the purchase, the judge should 
ask tlie pre-einptor to produce proof of 
the fact of the sale, and if he is unable 
to do so and demands the oath from the 
vendee, the oath should be administered 
in these words, 'By God I have not pur- 
chased,’ or ‘By God, he has no right of pre- 
emption against me in this mansion.’ This 
would be putting the oath as to the result, 
in conformity with the opinion of Imam 
Abu Hanifa and Muhiammad while the 
other mode is to put it as to the cause, 
which is in accordance with the opinion 
of Abu 'Yusuf, If the vendee refuses to 
take the oath or he acknowledges the 
sale, or the pre-emptor adduces proof, 
then the decree is to be given in favour 
of the pre-emptor the right having been 
established by manifest proof. This is 
according to the Tahytn. The 'Ajndis 
mentions the mode in which the evidence 
is to be taken. The witnesses should 
depose in the following manner. As 
regards the fact, of the pre-emptor’ s 
neighbourhood of the purchased mansion, 
it is required that the witness should 
testify thus, ‘This property which is in 




tlie vicinity of the purchased mansion, 
has been the property of the pre-ernptor 
before the vendee liad purchased tliat 
mansion, and that it belongs to liim npto 
this time; and avo do not know whether 
it has gone out of his ownership.’ Hence 
if they sliould depose simply, ‘This 
property belongs to this neighbour,’ it 
would not be sufficient but if they should 
say that ‘The pre-emptor bought this 
pro[)erty from such and such person, and 
it is in his possession,’ or that ‘Such 
person gifted it to him’ this testimony 
would be deemed sufficient. If the 
pre-emptor intends to demand an oath 
from the vendee, he can do so. This is 
according to the Zaklura, and the 
Miiliii. 

63. It is reported from Abu Yusuf 
that if a certain person brings a suit for 
a house and establishes by proof that 
‘This house was in the possession of his 
father,’ and that it remained in his 
possession till his death, then the Kuzi 
should decree the house to him ; mean- 
while if a mansion bv the side nf this 
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house is in the possession of a person 
who acknowledges that it belong'S to 
certain other person, and if a -house 
beside tliis house is sold, and the person 
for whom the acknowledgment was 
made, demands pre-emption in the house, 
then he would not be entitled to do so 
until he produces proof that the house by 
reason of which he demands pre-emption 
is actually his own property. This is 
according to the Mulfitoi SarahJm. 
As regards the extinction of the 

right of pre-emption Kiisaf mentions that 
if a vendor acknowledges a certain sliare 
in the house for a person, thereafter sells 
the remainder of the house to him, then 
the neighbour is not entitled to pre- 
emption ; but Abu Bakr !Owarazmi dis- 
approves, of this view of Khisaf and 
gives Fatioa to the effect that pre-emp- 
tion arises in favour of the neighbour, 
Shafz‘-Fjar , for there is no other proof 
of partnership except the acknowledgment 
of the vendor. This is according to 
the ZakMra. If two heirs inherit 
(a forest) from their father, 
while one of them is not aware of the 
fact, that his father left him this forest 
and also has no knowledge that he has 
a share in it; and in the meanwhile 
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xJ ^Jt jU-e another forest beside this forest is sold, 
and he does not demand pre-emption in 
it, afterwards he learns that he has a 
JiaA-'t ^iLs share in that forest by reason of which 
tXJ'b lie could demand pre-emption, therefore 

now he demands pre-emption in the 
jvUll JO* forest sold, then according to the jurists 
*vUaj |J fob his right of pre-emption has already been 
invalidated inasmuch as that the essential 
Xju^t sJ if condition for establishing pre-emption is 
^ \Sf that 7a/a&-*-Jf«wds«ki!! should be made at 
- (jUs- j^b the time of the information of sale, and 
he has not made that demand and further 
since such ignorance is not a sufficient 
excuse, the right cannot exist. This 
is according to the Fatcmd-l-Qazl Khan. 
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Op the Pee-bmptor’s Ri&ht to the 
Whole or a Part op the Purchased 
Property 

64. When a person purchases from 
another person, by a single bargain, five 
houses in a street in which there is no 
thoroughfare, and the pre-einptor desires 
to take one of them, then according to 
our jurists if his right of pre-emption is 
based on partnership in the way, he 
cannot pre-empt one of them for this 
would amount to the division of the bar- 
gain without any necessity for it, but if 
his right is based on neighbourhood, that 
is he happens to be the neighbour only to 
the house which he wishes to pre-empt, 
then he would be lawfully entitled to 
pre-empt it alone. This is according to 
the Fatdivd-i-Qdzi Khan. If a pre-einptor 
wishes to take a part of a purchased pro- 
perty and not the whole, while that part is 
not distinct or separate, as for instance, 
when the purchased property is a single 
mansion, and the pre-emptor desires to 
take that part which abuts on his own 
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premises, without the remainder, then he 
cannot do so, and on this point there is 
no difference of opinion among our jurists; 
tor if he were allowed to take a part only, 
that would be a division of the bargain 
as against the purchaser. The pre-emptor 
therefore must either pre-empt or leave 
the whole, whether the purchase be by 
one person from a single vendor or by a 
single vendee from two or more vendors ; 
hence he cannot i)re-empt the share of 
one of the two sellers and it is imma- 
terial whether the purchaser has or has 
not taken possession of the property sold. 
Ihis is the correct view. This is accord- 
ing to the Zalur lUivdynt. HoAvever if two 
vendees purchase some property from one 
vendor, the pro-eraptor may take the share 
of one of them. This is the view according 
to all jurists, irrespective of the fact 
whether the purchasers have taken or have 
not taken possession of the ])roporty. This 
is according to the Zaluv Eiwdyat for hero 
the bargain was separate from the begin- 
ning and the pre-emption of a distinct 
part is not dividing the bargain; and it 
is immaterial whether half the {)rice was 
mentioned separately for each property 
or a single sale consideration w'as men- 
tioned for both, or ■wdiether the person 
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had contracted for himself or not. If two 
persons together were to appoint one 
person as an agent to purchase some pro- 
perty and the agent accordingly purchases 
from two persons, and the pre-emptor 
desires to make his claim, then he cannot 
take the share of one of the vendors only 
by his right of pre-emption; hut if one 
person appoints tAvo agents and those two 
agents purchase from one vendor then 
the pre-emptor may pre-empt the sale 
effected by one of the agents only. So 
also if ten agents purchase from one 
person, the pre-emptor may take from one, 
or from two, or from three. Imam 
Muhammad has said that in all those 
cases regard is to be had to the actual 
purchaser, and not to the person on whoso 
account the purchase has been made ; 
and this is the correct view. If a part of 
the purchased property is separate and 
distinct from other part of it, as for 
instance, when two mansions are pur- 
chased by one bargain, the pre-emptor 
cannot take one of them without the other 
when he is entitled to pre-empt the lioth. 
Hence he must either take or leave the 
both ; and this is the view of our three 
eminent jurists. It is immaterial whether 
the mansions are adjacent or separated 
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oi;l4XJf ooli' from each other, and whether they are 
situated in one or two different cities ; but 
if, he were the pre-emptor of one of the 
mansions only then according to Imam 

Abu Hanifa he cannot pre-empt both, but 

that one only of which he is the actual 
aSJue Shafl -i-j dr. And the same is the view of 
Imam Muhammad also. As regards 
several fields which are adjacent to one 
anothoi , and a certain piece of land be- 
longing to different OMoier is adjacent to 
one of them and there is no common way 
or a canal in these fields except one 
musnat (a branched out small canal), 
then according to Imam Muhammad the 
neighbour is entitled to pre-empt that 
field alone which is adjacent to his land- 
Similarly, in the case of villages if a 
certain village with all its effects (houses 
and fields) is sold, then a pre-emptor 
may pre-empt that field which is adja- 
cent to his own and Hasan bin 
Ziyad has reported from Imam Abu 
Hanifa that the pre-emptor is entitled 
to pre-empt the whole ; but Shaikh 
Kurkhi says that it can be inferred 
from the report of Hasan l)in Ziyad 
that Imam Abu Hanifa was also of 
the same opinion as Muhammad l)ut 
afterwards he held that the whole should 
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CHAPTER V 

Of Institution op the Pee-emptor’s 
Claim AND Its Effects 

65. It is not incumbent on the 
pre-einptor to tender the price at the time 
of making his claim. Nay, he may law- 
fully contest the matter before the Kfm 
without tendering the sale-considera- 
tion. But after the decree has been 
given, he must pay the amount. This 
is according to the Asl. Imam Muljammad 
says that the Aasi should not decree pre- 
emption to him unless he has tendered 
price, and if he has given the decree 
prior to the tender of the price, the 
vendee is entitled to refuse delivery of the 
property until the price is paid to him, and 
according to Imam Muhammad this view 
is subject to the order of the Kdzi. How- 
ever, if the pre-emptor were to delay pay- 
ment after he has been directed to do so, 
then according to all jurists, the decree 
is not to he cancelled. This is according 
to the Tahyin. If the pre-emptor ta kes 
the property from the vendee, then the 
contract and security of the sale-considera- 
tion rests upon vendee. And if lie takes 
it from the vendor, then the contract and 


THE MUSLIM LAW 01 PRE-EMPTION 


145 


': ^ ■ ■«, ' ' 

^Uuuyi^ (^1 

jaX^^ t * I 

ya«b 

JS^ ;f<^' 

^^lA aflAMiJLl ^^AoIihAJ I 

20 Lp yi ^C L iS ii^ ■ 

^ ^ 1 dJ \ 

204 X^Xi^ ^^jJuCL^X! 
U) I ^ 

I ^ca AacJ I 

204X*^.ftj^ I \ 

(5*^ 

I 

■ I ■ ^ds> ^ 

‘^.!'. f ’ '. 

\ I ^ I i^U 
lj0 4>i>b ( 

i-j( j^uJl 
\ 

ie-j^jilJ\ liU(> i^XjsSj 
^UioJU i^^Xj&i^\J 
1 ^ ( ^ Lsoj.^ i pL^j^I 
<Xi» i pL.A 

(JJO^IjJ I ^ImJ i 

(jl ^ ^ i^ycAj 1 


its responsibilities are on the vendor. Abu 
Sulaiman reports from Abu Yusuf thatif the 
vendee has paid the price and has not yet 
obtained possession of the property and 
the Kazi decrees pre-emption in favour 
of the pre-emptor in their presence, then 
he (the pre-emptor) should get possession 
of the property from the vendor and pay 
the price to the vendee, and the contract 
and its responsibilities will be on vendee, 
but if he (the vendee) has not paid the 
price then the pre-emptor should pay the 
price to the vendor, and the contract and 
its responsibilities will be upon the vendor. 
Thus if the pre-emptor finds any 
defects in the property and returns it 
either to the vendor or to the vendee by 
the order of the Court, thereafter if the 
vendee intends to purchase it at its 
previous price, and the vendor is also 
willing, then the vendee has an option 
to take it or leave it. If the pre-emptor 
takes the property from the vendee 
and intends to make a contract with 
him as a security, then he can do so. 
He should mention in the contract deed 
the fact that the vendee purchased the 
property first and the manner in which 
it was pre-empted. Thereafter the 
pre-emptor should take the deed of 
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contract, drawn up by tlie vendor 
in favour of the vendee and but if the 
vendee refuses to hand it over to 
him then he can do so ; but it is necessary 
for the pre-eniptor that he should protect 
himself by invoking witnesses on the 
fact that the vendee has delivered 
possession of the property to him on 
account of his right of pre-emption. And if 
the pre-emptor takes the property from 
the vendor, he may draw a similar 
document stating in the deed the ac- 
knowledgment of the vendee to the effect 
that he has surrendered his right, had 
acquiesced or acknowledged that he has 
no right of any kind to the property and 
no demand as regards its sale-considera- 
tion. This is according to the Muhlt. 
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66. If the pre-einptor wishes he may 
draw Up a document thus that the mansion 
has been delivered to him in pre-emption 
and the vendor has taken its price with 
the consent of the vendee, and also that 
the vendor is ziman-ud-dark responsible 
for the dark any defect creeping in the 
property. This is according to the 
Mahsut. 

67. When the Kazi has passed a 
decree in favour of the pre-cmptor, or 
the vendee has delivered the property, 
then all the legal effects of sale are 
established, such as the options of 
inspection and defect, and lien for the 
price in the event a third person 
establishes his title to that property, but 
the pre-emptor is himself responsible for 
any loss sustained in consequence of his 
own deception. That is, if he %¥ ere to 
e7*ect a building on the land pre-empted 
and thereafter a third person’s title is 
established in the land and conse- 
quently an order is given for the demoli- 
tion of the building, then he can recover 
only the sale-consideration from the 
person from whom he took the property 
and he cannot recover the value 
of the new building. This is the accept- 
ed view, but Abu Yusuf is of opinion 
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that he can recover the value of the 
buildings also, however, in similar circum- 
stances the vendee is always entitled, to 
the cost of buildings. This is according 
to the Tatar Khdniyya. And if the sale 
has taken place for a deferred price, as, 
for instance, on credit for one year, then 
the pre-emptor is not entitled to the 
benefit of the credit, except with the 
consent of the persons involved and if 
that person is not willing then the Kazi 
should say to the pre-emptor, ‘ pay down 
the price at once or wait for pre-emption 
till the expiration of the period of credit.’ 
If the pre-emptor makes the payment and 
takes the property from the vendor, then 
the vendee is not responsible for the price ; 
but if he takes it from the vendee, then 
the period stipulated for deferred pay- 
ment remains as it was in favour of the 
vendee, and the vendor has no power 
to demand the price from the vendee 
before the expiration of the term. If 
tlie pre-emptor waits till the expiration of 
the time of payment, then he is entitled to 
his right of pre-emption, provided 
the period was fixed and known 
for if it were an invalid term, as, 
foi’ instance, till harvest ’ and the pre- 
emptor is prepared to pay the price 
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immediately and take the subject of sale, 
then he cannot do so.* The the 

Zakhira and the Faidwci-i-Itah'iyya ex- 
press the same view. If the vendee 
purchases some property and stipulates 
a fdsid^ invalid, period for payment of 
the price hut pays it down immediately, 
then the sale becomes valid, and the right 
of pre-emption arises. And similarly if 
the land is sold when crops are standing, 
then the pre-emptor must demand pre-emp- 
tion at the time of sale, otherwise his right 
will be invalidated. And according to 
the Mujarrad in the case of sale, subject 
to option, it is lawful to take it in pre-emp- 
tion immediately ; and if the pre-emptor 
does not demand pre-emption bis right 
of pre-emption is invalidated. This 
is according to the Tatar Khdniyyu. 

68. If a person who belongs to 
the shafl‘ school demands pre-emption 
basing his right on ihQ jawdr (neighboui- 
hood), the judge should put him this 
question ‘‘ Do you believe in Shvfa hil 
jaivdr or not? ” and if he answers 
affirmatively, the judge will decree 
pre-emption, otherwise not. This is 
according to the Sirdjiyya. A person 
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purchases a house from another person 
for 1000 dirhams and sells it to another 
person for 2000 dirhams transferring 
possession of it to him at the same time. 
Thereafter the pre-emptor appears and 
intends to pre-empt the house for 
the price of the first sale, that is, 
1000 dirhams then Abu Yusuf holds 
that he can pre-empt it from the second 
vendee who has possession of it for 
the same price, and the second vendee 
should recover 1000 dirhams the re- 
mainder of the price ■which he has paid, 
from his own vendor. Hasan ibn Ziyad 
relates from Imam Abu Hanifa that if 
the pre-emptor appears while the vendee 
has already sold and delivered possession 
of it, and is also absent from the place, 
and the pre-emptor intends to pre-empt 
the property on the first sale, then there 
exists no cause for litigation between 
him and the second vendee, that is, if the 
pre-emptor desires to take the house by 
the first sale according to Imam Abu 
Hanifa and Muhammad the presence bf 
the first vendee is a necessary condition. 
Rut Imam Abu Yusuf holds that it is not 
a binding condition. However, if the 
pre-emptor pre-empts the second sale, 
then without doubt it is not necessary 
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s j'lsus* Jfl ycAi’ that the first vendee should be present 
ib I I and made a party. This is according to 

I o iba. the Muhii. And if the pre-emptor says 

JU lijU- “ If I do not pay the price -witliin three 

(jt 2*^^ days, I shall have no right of pre-einp- 

| tion ” and then if he does not tender 

i 5 ^j bli f.b| the price within the stated period, Ibn 
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Rustam reports from Imam Muhammad 
that his right of pre-emption is invali- 
dated, but some jurists hold the opposite 
view and which is correct. If the 
pre-emptor offers dinars’’ whereas the 
price was fixed in (li?Aa>»s or produces 
dirkatns whereas the price was fixed in 
dinars^ the jurists differ as to the effect, but 
the correct opinion is that in such oases 
the right of pre-emption is not invalidated. 
This is according to the Faidica-i-Kdzl- 
Khan. It is mentioned in the Fatawcb-i- 
Itdhiyya thsit if the vendee asks the 
pre-emptor to postpone the litigation till a 
definite period and the pre-emptor ac- 
quiesces nevertheless the right continues. 
It is mentioned in the Mwitaqd on report 
by Bashr from Abu "Yusuf that such a 
statement of the pre-emptor, uis., “'I have 


’ Dinar is & gold coin of much higher value than a 
which is a silver coin now obsolete roughly equivalent to the 
French franc. 
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the waiver of his right of pre-emption. 
This is according to the Tatar Ehdniyya. 

69. An owner is in possession of 
a certain house. Another person says 
that this owner has purchased the house 
from some other person and claims that 
he is the pre-emptor of that house. He 
,*131 ^ dio produces proof in support of his 

AaIi statement. The owner who is in posses- 

sion of the house also produces evidence 
to tlie effect that the house has been 
entrusted to him by some other person. 
Then the Kazi should decree pre-emption 
ySi>y [Sy^d^ to the claimant, because the person in 

*^^.1 possession of the house is considered as the 

otiierparty to the litigation but if the claim- 
ant does not sue him for the purchase of 
the house but sued some other persons for 
example, if he says to the person who is 
in possession of the house, that a certain 
stranger (who is not in possession of the 
house) has purchased it for so much, 
Lj| ^ (XSj that he claims to be its pre-emptor. 
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in possession establishes that such and 
such person has entrusted it to him, 
then there exists no cause of litigation 
between both of them until the third 
party presents himself, because here the 
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person in possession has been made a 
^ party simply because of his possession. 

c^l(5y£4)oir (XJj This is according to the MuJfit. If a 
Ids' person buys a house for genuine cUrhams 
(!5yc-i| but paid counterfeit dirhams then the 

<m ^ pre-emptor is only entitled to pre-empt 

the property for genuine dirhaws. 
,*^■^1 This is according to the Slrajiyya. If 

^ IdT ^l^\j the vendor agrees to take counterfeit 
1#^; dirhams in lieu of genuine dirhams, then 

'-Jjjyi also the vendee has a right to demand 

oUsUl ^ genuine dirhams from the pre-emptor. 
uf (.0X^1 This is according to the MuzmardL 
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Of the sale in which seyeeal persons 

ARE ENTITLED TO PRE-EMPT 

70. It should be known that when 
there are several persons and all of them 
have the right of pre-emption in a man- 
sion, tlien each one of them, before perfec- 
tion of his right or decree in his favour^ 
has a right in the whole mansion and if 
one of them gives up his right before 
taking possession and before decree, then 
the others may take the whole. But after 
perfection of his right, or after decree, 
the right of each one is that which has 
been assigned, or decreed in the capacity 
ofaco-pre-einptor, that is, if there are two 
pre-emptors to a mansion, and the Kazi 
decreed pre-emption between them, now 
one oftliem surrenders his share, the other 
cannot take the whole. If some of the 
pre-emptors have superior right to 
others, tlieii the Kazi will decree 
pre-emption to them, and tlie right of the 
inferior pre-emptors is invalidated, 
ii shaft -i-shaaik and shaft 4-jdr together 
demand pre-emption, and tlie sJiafi4- 
shank surrenders pre-emption before 
the decree in his favour, then the 
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shafV-i-jdr is entitled to pre-empt the 
property, and if the Court had decreed 
the mansion to the shank thereafter he 
surrenders his right, then the shafl‘-i-j dr ^ 
has no right of pre-emption to the man- 
sion. This is according to the Zakhira. 
If one of the two pre-emptors is 
absent, then tlie present pre-eniptor is 
entitled to take the whole man- 

take half 




bjb sion and if he desires to 
I tXl 1 Qf vendee agrees to it, he could 
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do so, but if the vendee says ‘ No, I shall 
not give you the whole hut the half only,’ 
then nevertheless he has the right to take 
the whole. This is according to the 
Mahsut. And if the present 
pre-emptor says in the absence of the 
other pre-emptor T shall take half, or one- 
third which is my actual share only,’ 
then he is not entitled to do so, ho must 
either take the whole or give up his right. 
This is according to the Sirdj-al- Wahhdj. 
And if after the Kazi has decreed 
the whole house to the present pre-emptor, 
thereafter another pre-emptor appears 
to whom he decrees one-half, thereafter 
the third pre-emptor comes forward to 
whom he also decrees one-third of 
what the two previous pre-emptors 
had received so that their shares become 
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Gqual, now if the pre-eniptor to whom 
the whole of the house was decreed, 
says to the second pre-emptor to whom 
the half was decreed resign the whole 
in your favour, either take the whole 
or give up the whole,” he cannot do so, 
and the second is entitled to take the 
half only. This is according to the 
Muhti. Jf one of the several pre'einptors 
appear first and establishes his right 
and the Kazi decrees the whole house 
in his favour, thereafter another pre- 
emptor appears, then the Kazi, if he is 
of the opinion that both of them have 
equal rights will decree half of the 
property to him also, but if he is of 
opinion that the second one has a 
superior right, e. g., if the first pre- 
einptor happens to be a ShafV-i-Jar and 
the second Shaft i-Khalit^ the Kazi 

will invalidate the right of the first 
and decree the whole to the second, 
and if the second has an inferior right 
to the first, then he shall not pass 
any decree at all. This is according to 
the SiraJ-al-WahhdJ. 
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71- If a pre-exnptor purchases a 
house and another co-pre-emptor Mdio 
has an equal right of pre-emption to the 
house appears, then the Kazi ■will 
decree in his favour half of the house. 
And if afterwards another person who 
has a better right appears and pi’efers his 
claim, then the Kazi will decree the 
■whole house to him, and if a person 
having an inferior right appears, then he 
is not entitled to pre-emption. This is 
according to the Shar'h-al-Tahaujl. 
If after the house has been decreed to 
the pre-emptor he returned it to the 
vendor on account of defect, and another 
pre-emptor who was absent appears, he 
can pre-empt only half of the liouse by the 
first sale whether the house was returned 
on account of defect -with the order of 
the Court or without it or ■wdiether it 
was before or after taking possession 
of it. And if the absentee pre-emptor 
desires to take the whole of the house 
in pre-emption by reason of the fact that 
the first pre-emptor had returned it on 
account of defect, and he also desires to 
give up his right on the first sale, then 
it is to be considered whether the 
return was without the order of the 
Court, and if so, he can pre-empt it, 
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because the return without the order 
of the Court is considered as an absolute 
sale and with reference to his right of 
pre-emption, it will be a new sale, there- 
fore he can take the whole of the house 
in pre-emption. Imam Muhammad has 
stated the same view but not in detail as 
to what should be the law if before 
or after possession of the property the 
return takes place on account of defect. 
Our jurists hold that what he has said 
applies to the fact when the property 
after it was taken possession of was 
returned on account of defect, because 
the return after taking possession and 
Avithout the order of the Court is con- 
sidered as a new sale, and further the 
sale of any property before its possession 
is taken is not lawful. However, this 
view is correct according to Imam Abu 
Hanifa and Imam Abu Yusuf and 
according to our jurists. And if the 
return Avas made after the order of the 
Court the pre-emptor cannot take it 
because it amounts to the cancellation of 
the sale as if the transaction had neAmr 
taken place at all, while the right of 
pre-emption is based on validity of sale 
itself. However, if the pre-emptor being 
aAvare of the defect surrendered the right 
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before the decree of pre-emption was 
made in Ids favour and thereafter the 
absentee appears, then if he desires he 
may take the whole of the house or give 
up his right. And if the pre-emptor had 
returned tlie house on account of defect 
after the decree of pre-emption was 
made in his favour, and then two other 
pre-emptors appear, they both can take 
of the house in pre-emption. 
AaJ,SJ|^ The same rule applies whetlier there are 

two or three pre-emptors, that is, the 
right of the absentees is determined with 
reference to their numbers. If a pre- 
emptor did not pre-empt the property 
but purchased it from the vendee, there- 
after an absentee pre-emptor appears, 
then he can, if he desires, take the whole 
house by the first sale or by the second 
sale. However if the first vendee 
happens to be the pre-emptor of the 
house - also and then another pre-enaptor 
who is present purchases it from him, 
and afterwards an absentee pre-emptor 
appears, then he can, if he desires, take 
half of the house by the first sale, be- 
cause the first vendee had not acquired 
ownership before he had himself pur- 
chased the property, hence wdien he 
sells the house to the other pre-emptor. 
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then nothing is established for the absentee 
except the extent of the share to which 
he is entitled} as between him and the first 
vendee and that share is half, because 
at the first sale Shuf a appertains to 
every one of the pre-emptors in the 
whole of the house, and the right of the 
pre-emptor who was present has been 
invalidated on account of his own pur- 
chase since the fact of purchase shows 
that he was disinclined to pre-empt it, 
and hence the right of the first vendee 
and the absentee remain in the whole 
of the property and so the house would 
be divided between them equally and 
the absentee would take half of tlie 
house by the first sale) and if he desires, 
he can take the whole of it by the second 
sale because at the second sale tlie right 
of pre-emption of the present pre-emptor 
is considered to have been waived, and 
therefore the absentee is entitled to take 
the whole house on the second sale. 
And if the first vendee is a stranger and 
he has bought the house for 1000 dirhams 
and sells it to another stranger f^jf 
2000 (fhAawis, thereafter the pre-envptor 
appears, then the pre-emptor hasv the 
option, either to take the house ,,|.oy the 
first sale, or by the second §£^ for the 
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cause and condition of establishing the 
right of pre-emption are in existence at 
the time of both of the sale transactions, 
then if he pre-empts the first sale, he shall 
deliver the price to the first vendee and 
the contract is with him and the second 
sale would be annulled and the 
second vendee would become entitled 
to recover the price from the first 
vendee ; but if he pre-empts the second 
sale, then both of the transactions stand 
valid and the contract is with the second 
vendee and if the pre-emptor finds that 
the second vendee has the possession 
of the house, then he may pre-empt the 
house by the second sale, no matter wdie- 
ther the first vendee is present or absent, 
and if he desires to take it by the first 
sale, he cannot do so until tlie first 
vendee presents himself. The above 
view is stated without difference of 
opinion by Kazi Imam Isbijahi in his 
work the Sharh-al-MiiJcMa?ur-?d'Tahdirl. 
Karkhi says that this is the view of 
Imam Abu Hanifa and Muljammad also. 
And if inthiscase the vendee had sold half 
of the house and not the whole of it, there 
after the pre-emptor came and desired 
to pre-empt the first sale, then be is 
entitled to take the whole of it by 



<31 4 a ■ P'VSSXS I ■ , I " ■ 1' 

liouse by the second 

l^f ^■ t'^ jkia.| sale, lie can do that also. If the vendee 
^ 2^! cMa.o^ had not sold the house but made a gift of 
c>^ j-Q gQ,^^g person or had given it away in 

*0 some person, and the 
jJi •Lilt «a>JL donee or the person to whom the house 

y!^ was given in sadqah has obtained posses- 

^ jj sion of the same, thereafter the pre- 

emptor appears, and if the vendee and 
the donee are present, then he can pre- 
empt the house by the first sale 
(jtV^axJi jd and not by the hiba, and the 
ya^ 1*^ presence of the vendee is absolutely 

necessary, so that if the pre-emptor finds 
only the donee, then he cannot litigate 
^JLj ! ^ against him, unless the vendee comes, for 

8^34 Jo then he would take the house on the first 
^ sale and the price would be paid to the 

^iixJtyds> a,nd the gift would be invalidated. 

f, ■/ ^ . Kazi Imam Isbiiabi has also stated 

^^Xs» auw SJOyiOA. 

^ C/"' 1 without difference of opinion. 

J^ift If the vendee makes a gift of half of the 

house after dividing it, and delivers it to 

Ids' v:yJ.^ ^}jg donee, thereafter the pre-emptor 
- ^Ult s^t> 

’ J' ' desires to take the remaining 

half of the house for half the original 
: , price, he cannot do so ; but he can take 
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1 I x 4 -Lm ^ the whole of the house for the full price 
xJ or give up his claim. If he pre-empts 
<3^b i>l ^U the whole, then the gift will be nulli- 
LX<aL3|^Ljj|i„i.*cuJt fied, and the whole of the price will be 
dlli iJ (j.**! I paid to the vendee and not to the donee. 
tXsfcb sjXi^ This is according to the Bidaya. 

f<XS^ xl y*^ I 

(! 5 yc.co( Jcs.^ - vf 72. A person buys a house which 

uUaAco [jgg ^-yyQ pre-emptors, one of whom is 

V'^l9^vj*SUUj6<A=.f absent. The present pre-emptor demands 

jUiAll ^1^1 pre-emption and the Kazi decrees 

xJ (^Uli iili0 s9<jrn© tiO tiiinj iiliGiGcxftoi iili© sgcohcI. 

1 f'Ls. pre-emptor appears, then he should 

1 1 demand pre-emption from the pre-emptor 

\ to whom the Court had decreed pre- 
^LssJ yjjo emption and not from the vendee, and 

^Ullxl^3i5tij| this is so when ho has pre-empted the 

oSycAJi y whole house, for if he had demanded pre- 

|o( ItXss emption in the half only then his right was 

I I invalidated. And similarly if both of the 

pre-emptors are present, and then each 
t-AtfiuJf v_Jd5 one of them demands pre-emption in the 
xi| ^Jb half, then both of them will forfeit their 

5^1 right of pre-emption, because each one of 

x;c*i.ac:Jiajv»i*aJI them for not having demanded pre- 


164 


THE ALLAHABAD tJNIVERSITY STUDIES 






\Sf. 

J 




b K 

w^iki 

tX:> JS" 

I I 

■ iX>f^ 

, ,j%J, L4J 

kXxAJ^ JXJ| 

^dJl ■ ui^i! ■ 

^ mXS^Aj^ 

^s \ OS" \ Jk^ 
i5)^^ 


ilii 




il'h 




taiiii}"’' 


1.':i'"' i!'';'.:i: = i!l :. 


emption in tlio whole loses his right in 
the half in which he has not demanded 
pre-emption, and when his right in the 
half is invalidated, it is invalidated in 
the whole. This is according to the 
Fatdwa-i-Kazi Khan. 
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73. The manner in which evidence 
is to be tendered has been described in 
the ‘Aortas and it should be thus, “The 
witnesses should depose that the property 
which is in the vicinity of the property 
sold, is the pre-emptor’s own property, and 
it has been so before the vendee purchased 
the property which is the subject-matter 
of pre-emption, and that it is still his 
property and they have no knowledge 
that it is not in his ownership.” If they 
were simply to sayj “this house belongs to 
this neighbour,” it will not he considered 
sufficient. But if they depose that this 
pre-emptor had purchased this house 
from such and such "person, or that a 
certain person made a gift of it to him, 
then such a deposition would suffice. 
If the vendee desires the pre-emptor 
to swear, then he can do so. This is 

according to the MuMt and the Zahhira. 
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(^! AccordingtoImaraAbu Yusufif aper- 

^ ^ ^ ‘^^claration and tenders evi- 

\ *• - i/ C u that a certain house was 

l5aJ^giO-llS 

'i^ y " x^i possession ofhis father and he died while 

jg-aiu JoU xjoo ^ the house was in his actual possession, then 
^ ^Itxib id he is entitled to the decree. Thereafter if 
L,^:^ ^ji> adjacent house is sold, then he will not 

I .‘ii 1 , . , 

j | .. ^ he entitled to pre-empt it, unless ho had 

eLUJl established his ownership of the 

csAj house. A house is in possession of a 

certain person and he admits that it be* 

I another person, meanwhile an 

xt adjacent house is sold thonhe(thoadniittor) 

ot a*LJ| oot entitled to claim pre-emption unless 

he establishes ownership of the first house. 
iaA:sui Thisis according to the i/4^|-o/-6VaMsi. 
cU.^ A person purchases ahouseandthere is its 

l;l‘> pre-emptor who admits that his house by 

^ C:' ^ ^'®ason of which he can claim pre-emption 

belongs to another person, and if that 

us other person does not demand pre-emption 

|J^ y.AAt j nevertheless he (the pre-emptor) is 

^ jou not entitled to pre-empt the house, but 
^ aJ if that person demands pre-emption then 
^ f*XXi iUAciJl he can also demand pre-emntion. This is 
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yjJl SUiij &XK pre-empt it ; hut Shaikh Abu IGiwazmi 
^ differing from Shaikh ffiiisaf holds that 

IS entitled to pre-emption. 
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CHAPTEli VIII 

Ol? DEALINGS BY THE VENDEE WITH THE 
SUBJECT OP SALE, BEPOEE THE APPEAK- 
ANCE OP THE PbE-EMPTOR. 

74. When a purchaser has erected 
a building, or planted trees or sown seeds 
in the land, thereafter the pre-emptor 
appears and a decree is given in his 
favour, then the purchaser may he 
required to pull down the building and 
remove the trees at the time of deliveryof 
the land to the pre-emptor, however if the 
land is likely to be injured by the removal 
then the pre-emptor has theoption, to take 
the land at its price, and the buildings and 
trees at the value of the materials cal- 
culated after destruction. This view is 
expressed in the Zdhir-id-Bewdyat, but 
with regard to crops, all are agreed that 
the pre-emptor cannot require the pur- 
chaser to remove it, and that he must 
wait till the ripening of the crops, there- 
after the land is to be pre-empted at its 
full price. This is according to the 
Baddyi\ And when the land is left 
in the hands of the purchaser, it will not 
be on hire or rent. This problem is 
mentioned in the Laysh as 
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follows : — ‘If a person takes a land for 
cultivation, and cultivates it, and the 
crops are ripened, thereafter he purcha- 
ses the land together with tlie share of the 
landlord in the crops, and subsequently 
the pre-emptor appears, then he can 
demand pre-emption in the land and in 
half of the crops,* but he cannot pre-empt 
the land until the crops are ready. 
This is according to the Mith'iL Ac- 
cording to the J ami- al-Fatatcd if a 
person purchases the land, and cultiva- 
tes it, and the land is injured by such 
cultivation, thei*eafter the pre-einptor 
appears, then the price is to be fixed 
according to the value of the land as 
deteriorated by cultivation, and its value at 
the time of sale and the pre-emptor is to 
take the land at the reduced price. This is 
according to the Tatar Khdniyya. If a 
person has purchased a mansion, and de- 
corates it with paints and draAvings, the 
pre-emptor has an option either to take 
it on payment of the additional expenses 
so incurred, or give up his right. This is 
according to the Qanyya. If a man 
purchases a mansion, and has pulled 


* It seems that this was the agreement between the parties. 
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down the building, or a stranger has 
done so, or it has itself fallen down, 
thereafter the pre-emptor claims his 
right, then the price is to be divided 
according to the value of the building 
as it was while standing and the 
value of the land, and the pre-eniptor 
is to take the land at so much of the 
price as corresponds to its value. There is 
a ditference between the case, where 
tile building is destroyed by the act of 
the purchaser or a stranger, and the case 
where the building is destroyed by vis 
major ; for in the former case, the price 
is to be divided with reference to the 
value of the building as it Avas when 
standing, while in the latter case the 
price is to be calculated with reference 
to its value in the state of ruin, because 
when the building has been destroyed by 
somebody then that person is responsible 
for it and its value is to be estimated 
as at the time when this incident 
happened, while if it has itself fallen 
down, then no one being responsible, 
its value is to be estimated in its actual 
state, e.g., if the value of the site Avere 
five hundred, and the original value of 
the building five hundred also, and 
building has fallen down, leaving 
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the old materials of the value of three 
hundred, then the price is to be divided 
into eight parts, and the pre-emptor may 
take the site at five eighths ^ of it. How- 
ever if the building was burnt down by 
fire or completely destroyed by inun- 
dation, so as to leave nothing of the 
wreck in the hands of the purchaser, 
the pre-emptor must take the land at the 
full price, for no part of the property 
remains in the hands of the vendee. 
If the purchaser has not destroyed the 
building, but sold it without the land, 
and then the pre-emptor appears, he 
may pre-empt the whole and thereby 
avoid the sale. This is according to 
the Muh'it. If the building was 
destroyed by the purchaser, the pre- 
emptor may either take the site at its 
proportionate price or give up his claim, 
but he cannot take the wrecked materials. 
The same rule applies in the case where 
the building has been pulled down by 
a stranger or has fallen by itself 
the pre-emptor cannot take the materials, 
for they are now separate and there is no 
right of pre-emption in them. Similarly if 
the purchaser has removed the gate of 
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the btiilding its price will be deducted 
from the original price' This is accord- 
ing to the -Sirdy-a^-lFaMay. 


75. If a person purchases some pro- 
perty half of which is submerged in the 
water, and has become one with it just 
like the Euphrates so that its reclama- 
tion is impossible, then the pre-emptor 
has a right to take the remaining half 
at its proportionate price. If a person 
purchases some property, land with a 
building on it, thereafter he makes a gift 
of the building to some other person, 
or has assigned it to a woman as her 
dower, and it has been destroyed, now 
the pre-emptor cannot possibly take the 
building, but can pre-empt the land on 
proportionate payment of its price, and 
if the building was not demolished, 
then the pre-emptor has a right to take 
the whole property at its full price and 
thereby nullify any transaction effected 
by the vendee. This is according to 
the Mah$^. And if a person purchases 
some land having trees and other trees 
bearing fruits with an express condition 
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did idi in the contract that the fruits will 

belong to the vendee, thereafter the 
pre-emptor appears at the time when the 
fruits were ready, then according to 
the doctrine of Istehsan he has the right 
to take the whole property sold. But 
if the pre-emptor came at a time when 
either the vendor or the vendee or the 
stranger had removed the fruits, then 
will have no right of pre-emption 
fruits, but if he desires, he may 
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take the land and the trees on payment 
of their proportionate price. And to 
ascertain the Talue of the fruits the 
original price will be divided according 
to the value of land, trees, and the fruits 
as they were at the time when the, 
contract was effected, and the price of 
the fruits will be deducted in favour 
of the pre-emptor, and he may take the 
trees and the land at so much of the 
price as corresponds to their values. 
And if the pre-emptor has pre-empted 
them both* while the fruits were in the 
possession of the vendor, then according 
to Imam Muhammad the vendee may take 
the fruits. If the fruits were ready 
and the vendee after taking possession 
of the property had consumed them. 


That is the land and the trees. 


.1 
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I or had sold them, or they were destroyed 
account of some cause, and now the 
pi'e*emptor desires to pre-empt the pro- 
^Ul| iXj perty, then the price of the fruits will 

chfs ^*^1 be deducted from the sale consideration. 

And if the saletook place at a time when 


And if the saletook place at a time when 
jj6-b xjli thetreeshadno fruits, and afterwards the 
l^thsull^ trees bore fruits while they were still in 
^(xl the possession of the vendor, and before 
y the possession had been taken by the 


vendee, thereafter the pre-einptor appears. 


bJ! syi then he is entitled to take the land, the 

1^1 trees and the fruits, and he has no option 
1 ^^ 3-*5 to take one thing and reject the other ; 
_jl and he shall pay the full sale considera- 

tion. If the fruits were plucked either 
ejl x.,aiao hy the vendor, or the vendee of any 

stranger, while they were in the posses* 
iyAl ! gjQjj qI either of the vendee or the vendor, 
^ ^ then the pre-emptor if he desires, may 

■?( take the land and the trees on paving 

[Ui Xi! their proportionate price. If the fruits 

were not destroyed by an act of the 
vendee or the vendor, for example, were 
f burnt, or were destroyed by any eala- 
mity ais wwyw- so that nothing remains, 
then the pre-emptor has the option of tak- 
ing the whole at its full price, or abandon 
it altogether. But if the vendor or vendee 
had plucked the fruits, and subsequently 
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they were destroyed, but not by any act 
of either of them, for example tliey were 
swept away by an inundation or destroy- 
ed by fire, then according to Imam Abu 
Tusuf, this case is similar to the former 
case, because these fruits had already 
become the property of the vendee. 
However, it seems that Imanv Abu Tusuf 
does not consider whether they were 
destroyed by the act of the vendee or not, 
for wlien they were separated from the 
trees then as regards tlie fruits tlie right 
of pre-emption was extinguished just 
as if they were originally separate. If 
at tiie time when the vendee had taken 
possession of the land and the trees, they 
were fruitless, but bore fruits afterwards, 
thereafter the pre-emptor appears while 
the fruits were still hanging on the trees, 
then he is entitled to take the land, the 
trees with fruits, all on payment of the 
original price and nothing more wdll 
be added to it ; but in the case where 
the trees bore fruits while they were in 
the possession of the vendee, and he has 
plucked them, thereafter the pi‘e-emptor 
appears while the fruits so plucked are 
still in his possession, or have been dis- 
posed of by sale, or have been consumed 
by him, then the pre-emptor entitled 
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to take the land and the trees on payment 
of the price, and as regards the fruits 
he has no right of pre-emption. This is 
according to the Siraj-dl-'fVaha}. 

76. If the vendee disposi^s of some 
purchased mansion before it is taken by 
the pre-emptor, as for instance, by gift 
and delivery, or by letting it on hire, or 
converting it into a niasjid and allowing 
people to offer their prayers in it, or 
makes it a roaqf, or a cemetery permitting 
burial, nevertheless the pre-emptor is 
entitled to pre-empt the mansion and 
thereby cancel all those transactions 
effected by the vendee. This is according 
to the Jami-i-Saghir of Kazi Khan. And 
it is proper to observe that all transac- 
tions of the vendee with respect to 
the property, subject to the right of 
pre-emption, such as the sale of it, 
or letting it on hire, are valid, until 
the Court’s decree is given in favour 
of the pre-emptor. The vendee has also 
the right to demolish the property 
or do any similar act with respect 
to it, nevertheless the pre-emptor 
is entitled to cancel all acts of the vendee 
except the act of taking possession of the 
property itself and all that is necessary 
to complete it ; for if the pre-emptor 
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were to avoid this also, then he 
will be relegating the property back 
to the vendor and it will not be pre- 
eniptable at all. This is according 
to the Ziihhti'ci. If a person 
purchases half of an undivided 
mansion, then the pre-cmptor must take 
the portion which comes on partition to 
the share of the purchaser, and he cannot 
dissolve the partition, whether made 
voluntarily or by tlie order of the Court. 
But this is contrary to the case where 
one of two partners sells his share in a 
mansion, and the vendee effects a 
partition with the other partner; for here 
the pre-emptor may cancel the partition, 
as the partition was not made by the 
party with whom the contract was mad(i, 
and the act of partition is not, an act 
towards completion of the act of taking 
possession of the property. Hence in the 
case where the pre-emptor is not entitled 
to cancel the vendees’ partition, the pre- 
emptor can only pnMunpt the portion 
already partitioned ; the saiiu^ is report* 
ed from A.bu Tusuf. This is according 
to the Tahayin- 
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77. Two persons wno are at tne 
same time its pre-emptors purchase some 
property. It has a third pre-emptor also. 
After the purchasers have divided the 
liouse, the third pre-emptor appears, 
then he is entitled to dissolve their })arti- 
tion irrespective of the fact that it was 
effected by the decree of Court or by 
mutual agreement. This is according 
to the ZahMi'a. A person purchases a 
land for lOO dirhams and then digs out 
its soil which he sells for 100 dirhams 
thereafter the pre-emptor appears, and 
demands pre-emption. As regards such 
a case Shaikh-ul-Imam AbuBakr Muljam- 
mad bin Fazl says that the pre-emptor is 
entitled to take the land on payment of 
half of its price, that is, for 50 dirlmms. 
The price will be divided between the 
value of the land as it was before the 
soil had been taken from it and the value 
of the soil after it has been dug out, and 
then a remission of the value of the soil 
accordingly will be made in favour of tiu‘ 
pre-emptor ; but Kazi Imam Ali Sughdl 
holds that half of the original [)ric(' of the 
land will not be remitted in favour of the 
pre-emptor, but so much of it will be 
remitted from the full price as is the 
actual loss to the pre-emi)tor, and hence 
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if the vendee fills it up, and restores it 
to its original state, before pre-emption 
is demanded, and afterwards the pre- 
eniptor appears, then Shaikh Imam Abu 
Bakr Muhammad bin Fazl holds that 
the vendee should be asked to remove all 
that by which he has fiUed the land. 
This is according to the Fatawd-i'Kazi 
Khan, 


78. If a person sells half of his 
house to a person who is not its pre- 
emptor, thereafter partitions it by the 
order of the Kazi, and it so happens that 
the share of the vendor intervenes 
between the house of the pre-emptor and 
the share of the vendee, thereafter the 
pre-emptor appears, then his right of pre- 
emption is not invalidated. Meanwhile, 
if the vendor sells his share after parti- 
tion, but before the demand of pre-emption 
by the pre-emptor on the first sale, and 
thereafter the pre-emptor demands pre- 
emption, then it depends whether the 
Kazi decrees pre-emption on the second 
sale, for if so, then this share would 
be divided equally between the vendee 
and the pre-emptor because the vendee 
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now has also become noigbbour in the 
same way as the pre-cmptor, to the share 
which is the subject matter of pre-emption, 
and so they are equal as regards their right 
of pre-emption ; but if the Kazi decrees 
pre-ejiiption on the first salO) then another 
decree of pre-emption will be given as 
regards the second sale in favour of the 
pre-em])tor for now the first vendee wall 
no longer be owner of that part of house. 
This is according to the Muhlt of 
b’aral^fi. It is mentioned in the Muntagd 
that if a person purchases a house for 

1 .000 dirhams and then he sells it for 

2.000 dirhams thereafter the pre-eniptor 

is informed of the second sale, and he 
being ignorant of the first sale, obtains the 
house in pre-emption on the second sale, 
and it is immaterial whether he takes 
in virtue of the decree of the Kazi 
or not. Subsequently he hears of the 
first sale then he is not entitled to 
dissolve the decree and his right of i)re- 
emption in the first sale has been invali- 
dated. And similarly if an owner sells the 
house for 1,000 and they (vendor 

and vendee) rescind the contract and the 
vendee returns the house to the vendor, 
thereafter the i>rc-emptor purchases 
the house for 2,000 dirhams being 
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ignorant of tlie first sale, and afterwards 
he is informed of it, then he is not 
entitled to dissolve the contract of sale. 
This is according to the Alahli. 
If the vendee having purchased the 
house for 1,000 dirhams mutually dis- 
solves the contract, and, thereafter again 
purchases it for 2,000 dirhams and the 
pre-emptor pre-empts the house for 
2,000, being ignorant of the 

first sale, but afterwards he is 
informed of it, then he cannot dissolve 
the contract of sale; it is immaterial 
wdiether he has obtained the house by 
the decree of the Kazi or by mutual 
arrangement. This is according to the 
Baddyi' . 

79. If a vendee purchases the house 
for 1,000 dirhams but he augments the 
sale-consideration l)y 1,000 dirhams 
more, and the pre-emptor took the price 
to be 2,000 dirhams, being ignorant 
of its sale for 1,000 dirhams, tlien 
if the pre-emptor pre-empts tlic house 
for 2,000 dirhams under the decrce- 
of the Kazi, the augmentation be- 
comes invalid, and he should pay 
only 1,000 dirhams, but if he takes 
the house by mutual arrangement, then 
the transfer is regarded as a sale 
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ab initio and the rig:ht of pre-empt- 


ion becomes extinct. This is according 


^ x^uo^Jf OQ^, to the Muhit-oi-Samkhsi. If the 
^ purchaser has bequeathed the property, 

then the pre-emptor is entitled to 


itxr take the property from his heirs, 


{Sy^\ ~ x^U». legal representatives, on whom 


xjyj rest the responsibilities of the 
|v2 ;L^|^ contract. This is according to the 

) . t £b jsjf Tatar khaniyya. And if a person 


If 


purchases a village in which thor 

' 1 A Vt* 


re are 


^ ‘ ' liouses, and trees, date palms and there- 

after ho sells the trees and houses and 
I ytA=^ purchaser cuts down some of 

^ trees, and destroys some of the 

} ■ C^' houses, thereafter the pre-emptor appears, 

then ho is entitled to pre-empt the 
^ »UaJ| property the trees not already 

^ U di^b cut down and the houses not destroyed, 

and to a deduction from the price in 
U iLa^ respect of the trees that have 

pd» been cut and the houses destroyed. 

ItXS' ..UJ( ^ This is according the B'atmvd-i- 


i.i ^ according the Fatdwd-z- 

'I'!;' j!l Kazi lihan. If a person purchases 

A ® I 
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yiy- a house, pulls it down, and then 


rebuilds one of increased value on its 


i |b- site, then the pre-emptor has a right 

• i (jb jUAiJi to pre-empt it, the price will be dotermin- 


U di- b ed according to the value of the lauds 




and the buildings as they were at the 
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time of poreliase, and the purchaser 
inaj" remove the new ereetecl con- 
structions,'^ This is aceorcling to the 
McAsnt. 





^ Provided tlie pre-emptor is not willing to purchase it at the 
price of the materials. This appears not to be a ease of a pur- 
chase in good faith, and it seems to me that this part of the law, in 
British India, is likely to be determined by section 51 of the 
Transfer of Property Act. 
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IIow THE Right oi' Rhe-ejittion after 

IT HAS ACORITEH IS RENDERED VDID. 

80. Tlio right of pre-emption is 
renrlerefl void in two different modes 
after it has accrued ; (l) Ikhtiyari, volun- 
tary, (2) Zaruri, necessary. The first 
Ikhtiyari is of tw o kinds: — Surn Ji , express, 
and dalalat implied. When the pre-emptor 
naos such expressions as these, T have 
made my right of SJiiif(i‘ void,’ or ‘1 have 
waived my right of pre-emption,’ or ‘I have 
released you from my right of pn'.-cmip- 
tion,’ or ‘1 have surrendm-ed it to you,’ 
and it is inunateria! whether the pre-emi>- 
tor is or is not aware of the sale, provid- 
ed, hoAvever, that the sale has actually 
taken place, because when a person 
expressly surrenders his right of pre- 
emption, there is no t}uestion of ignor- 
ance, or knowledge on his part. The 
right of pre-emption is rendered void iiy 
implication, when any action on the part 
of the pre-emptor, indicates aciiui(>9cenc(> 
in the sale to the purchasi'r, as for in- 
stance, when being informed of the 
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purchase, he refrains without sufficient 
%*Xa. ^ (XJUib excuse, from claiming his right by not 

U (5yc..^k*U demanding it immediately, or he rises 

|vXc |<i| from the meeting, or he pursues some 

<^k)l (iJyci other occupation; this view is accord’ 

^^iJ| ing to the two different reports of what is 

(jMlsxJf essential for the performance of the claim 

Uo of pre-emption on hearing of the sale, 

and similarly if the pre-emptor has made 
an offer for the house to the purchaser, 
l*^Ui fot t or has asked him to sell the house to 
him,^ at the same price or he takes 
if from him on hire, or in muzarai^ 
for purposes of cultivation and any 
such acts is done with knowledge 
ib^lyo U 6 tXi>| of the purchase then the right of 

ids' y aLoUx pre-emption will be deemed to have 

t<XC» |v-bi| 4X*j been extinguished. This is according 

to the Badayi‘. And if the pre-emptor 
aJU^f aba^x«-| asks the vendee to entrust the property 
ijtXvaAj (jl sold to him, or to bequeath it to him, or 
give it to him in charity sadqah. 
These acts are also deemed sufficient 
^b'Lxl! {AXso invalidate the right of pre-emption. 
Jb - aujU=. Xhis is according to the Tatar 
;5yc*bJ{ Khdniyya. li the vendee says ‘I 


‘ Thus acknowledging the sale. 
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am prepared to sell this house 
to you, and the pre-emptor says ‘Yes,’ 
this also amounts to the surrender of the 
right of pre-emption.* This is according 
to the .ZceMim^. 

81. The right of pre-emption is 
rendered void Zururi, necessarily, if the 
pre-emptor dies after the two demands, 
and before taking possession of the pro- 
perty ; then according to our jurists the 
right is extinguished. However, the 
right of pre-emption is not rendered void 
by the death of the vendee andaccordingto 
all jurists the pre-emptor can, assert his 
right, and take the property from the 
heirs of the vendee. This is according 
to the 

82. The surrender of the right 
of pre-emption before the sale is 
not valid, but if made after the 
sale it is valid, irrespective of the 
fact whether the pre-emptor is aware 
of the existence of his right of 
pre-emption or not, and it is immaterial 
whether the person in whose favour 
the right of pre-emption is surrendered 


. ’Because he thereby admits the validity of the sale to the 
vendee. 
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is aware of it or not. This is according 
to the Muhit. 

83. And if the vendee says to the 
pre-emptor ‘I have spent so mnch on the 
buildings of this house and I am prepar- 
ed to sell it to you on payment of its 
price and my expenses,’ and if the pre- 
emptor says ‘Yes,’ then it is regarded 
as the surrender of the right of pre- 
emption.^ This is according to the 
Mabsut. The problems of the surren- 
der of the right of pre-emption are men- 
tioned in the chapter X of the Book of 
Sulha. The surrender of the right of 
pre-emption is useless after the house has 
been actually pre-empted and in the ease 
of Hiha-hi' Shartil- iwaz before possession 
of the properties has been taken, it is 
useless to surrender the right of pre- 
emption. It is so mentioned in the 
Tatar S^haniyya. And if the pre-emptor 
has surrendered the right of pre-emption 
in Biba-bi-Shartil- iimz after possession 
has been interchanged, and thereafter the 
vendor and vendee affirm that it was 
not a, Hiha but a sale for consideration, 
then the pre-emptor is not entitled to 


' Because he thereby admits the sale. 
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the right of pre-emption. And if he has 
surrendered the right of pre-emption in 
Hiba without return, thereafter the 
parties affirm, that it was Hiba-hi-Shar- 
tiVkoaz (gift with return), or that it was 
a sale, then the pre-emptor will be 
entitled to the right of pre-emption. And 
if a person makes a gift of his house to 
another in exchange of 1000 dirhams 
and one of the subjects of exchange has 
been taken possession of, thereafter 
the pre'emptor surrenders the right, then 
it is useless, thus when the other subject 
of exchange will be taken possession of, 
the pre-emptor will become entitled to 
pre-empt the house, for the right of pre- 
emptioned was surrendered before it had 
accrued in his favour, because Hlha-hi 
Shartil-iwaziB transformed into a sale 
after possession is actually interchanged, 
and the surrender of the right of pre- 
emption before the cause of pre-emption 
has accrued is void. This is according to 
the Mahsut. And if the pre-emptor 
makes a gift or sells his right of pre-emp- 
tion to another person then this does not 
amount to a surrender of the right of 
pre-emption. This is according to the 
Fatawa of Ahl-i-Samarkand ; but Shamsul 
Hamah Sarakhsi has described in Shark 
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MtahalShufa in chapter of Shahadat 
that if the pre-emptor sells the right 
of pre-emption, then it will be 
deemed as the surrender of the right of 
pre-emption and the sale consideration 
will not be due in lien of it. This view 
is correct. And Imam Muhammad in 
Sh%if'‘atul-Ja,mi also appears to approve 
of this view. This is according to the 
muhlt. 


84. If after the pre-emptor has 
surrendered his right of pre-emption, the 
vendor adds a slave male or female 
to the house sold, then the pre-emptor 
will be entitled to pre-empt the house on 
paying its corresponding value. And if 
the pre-emptor has surrendered his right 
of pre-emption, thereafter the vendor 
reduces the price, then the pre-emptor 
will again be entitled to avail himself of 
his right of pre-emption, because the abate- 
ment is deemed to be a part of the 
original contract of sale, as for instance, 
if the pre-emptor receives information 
that the sale was for 1000, dirhams and 
he surrendered his right of pre-emption. 
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while the sale was really for 500 
dirhams then the right of pre-emption 
is revived. This is according to the 
Zakhtrah. And if the pre-emptor says 
‘‘ I surrender my right of pre-emption 
in this mansion,” the surrender is valid 
though no person in particular is men- 
tioned, and in like manner, if he should 
say to the vendor ‘I have surrendered 
my right of pre-emption in this mansion 
to you, ’ the mansion being still in the 
vendor’s possession, the surrender will 
be valid. This is according to the 
Muhlt. If the pre-emptor should say to 
the vendor after he has delivered the 
mansion to the vendee, T have sur- 
rendered the right of pre-emption in this 
mansion to you, ’ the surrender will 
still be valid according to the doctrine 
of JsiiAsd». "While, if he should say 
to the vendor, ‘‘ I have surrendered it 
for your sake,” or “ on account of you,” 
the surrender will be valid according 
to ^ids as well as Istihsdn. This is 
according to the Fatdimi-i-/fazi Khm. 

85. And if the vendee is the 
agent for another person in the sale 
of the house, and the pre-emptor says 
“I have surrendered my right of 
pre-emption in this house” and he did 
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wot mention any person, then the 
surrender will be valid. And 
similarly if the pre-emptor should say 
to the agent, “ I have surrendered my 
right of pre'emption in this house 
to you, ” while the house is in the 
possession of the agent, the surrender 
will be valid according to the Q’ds 
and Istehsan and if the pre-emptor says 
the same to the agent after lie 
had delivered possession of the 
house to the principal, then the surrender 
will be valid according to Istehsan. And 
if the vendee is an agent for another 
person in the sale, and the pre-emptor 
says to him, “ I have surrendered 
the right of pre-emption in this house 
to you specially excluding all others, this 
will amount to a valid surrender by the 
pre-emptor in favour of the principal- 
This is according to the Mztfizi. And 
if the pre-emptor were to say to a sti'an- 
ger, “ I have surrendered the right 
of pre-emption in this mansion,” 
then there will be a surrender. This 
is according to the Muhiit of Samhhsi- 
But if the pre-emptor should say to 
a stranger at the beginning, “ I have 
surrendered the right of pre-emption in 
this house to you,” or “I have withdrawn 
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the right of pre-emptioa in respect 
of you ” the surrender will not be valid 
and his right of pre-emption will 
not be annulled both, according to 
the doctrines of Qids and Istehsan ; 
but if the pre-emptor should say to 
the stranger, “ I have given up the right 
of pre-emption in favour of the principal,” 
or he should say “I have made a gift of 
the right to the principal, or “ I 
have withdrawn my right of pre-emption 
in the house in favour of the principal 
for your sake,” then the surrender 
will be valid in favour of the principal 
and the right of pre-emption will be 
invalidated. This is according to the 
Fatdwd-i-Kdzi FJian- If a stranger 
should say to the pre-emptor, “Surrender 
the right of pre'emption in favour of the 
principal,” thereupon the pre-emptor 
says, “ I have surrendered the right for 
your sake, ” or “ I have made a gift of the 
right for your sake,” or “ I have waived 
my right for your sake,” then it wull be a 
valid surrender in favour of the principal 
according to Istehsan ; because when the 
stranger requested the pre-emptor to sur- 
render the right in favour of the principal, 
and the pre-emptor said, “I have surren- 
dered the right of pre-emption to you,” 
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these words were uttered in response to 
the request, and therefore they mean, “ I 
have surrendered the right of pre- 
emption in favour of the principal for 
your sake.” But if the pre-emptor were 
to say, without being addressed by the 
stranger, ‘‘ I have surrendered the right 
of pre-emption in this mansion in respect 
of you,” or “ I have made a gift of the right 
of pre-emption to you,” or I have sold the 
right to you,” all this would not amount 
to a surrender in favour of the principal, 
because these statements of the pre-emp- 
tor were mere spontaneous utterances. 
This is according to the Sirajal-Wahaj. 
And if the stranger should say to the pre- 
emptor, “ I shall compound your claim for 
consideration on condition that you 
will surrender the right of pre-emption 
for the principal,” thereupon the pre- 
emptor surrendered it, then the surrender 
will be regarded as valid but the consi- 
deration will not be legally due. And 
if the stranger should say, ” I compound 
your claim for so much consideration on 
condition that you will entitle me to enforce 
the right of pre-emption, then such a 
compromise is void ; and the pre-emptor’ s 
right of pre-emption remains intact. This 
is according to the Tatar Khdniyya. And 
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if the stranger should say to the pre-emp- 
tor, “ I shall compound your claim for so 
many dirkams, aB consideration on condi- 
tion that you will surrender the right of 
of pre-emption,” and he did not say ‘to 
me’ or ‘ for me’ ; and the pre-emptor 
accepted the proposal, then the stranger 
is not liable for the consideration and 
the pre-emptor’s right is also not 
annulled. And if the pre-emptor should 
say to the vendor, “ I have surrendered 
to you your sale,” or to the vendee, “I 
have surrendered to you your purchase,” 
then his right of pre-emption will be 
annulled; butif he should say to a stranger, 
“ 1 have, surrendered to you the purchase 
of this house,” then there will be no 
surrender, nor will the right of pre- 
emption become void. This is according 
to the Fatawd-i-Kdzl Khan. 

86. The right of pre-emption 
may be lawfully suspended on a con- 
dition, e.g., if the pre-emptor says, “I 
surrender my right if you have purchased 
it for yourself,” while the sale in fact, 
has been for another person, then the 
right of pre-emption is not extinguished ; 
for its /sgat, surrender, is suspended on a 
condition. This is according to the Waj^lii 
of^Kardan. If the pre-emptor should say 
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to the vendor, “ I have surrendered the 
right of pre-era ption for your sake, if you 
have sold the house to such and such per- 
son.” While in reality the house has been 
sold to some one else, then it will not 
be a valid surrender. And it is mention- 
ed in the Fatdivd-l-‘Abu Lais that if the 
pre-emptor should say to the vendee, “ I 
have surrendered the right of pre-emption 
in this house for you only,” and the vendee 
had purchased the house for some one 
else, then the pre-emptor will retain his 
right of pre-emption, and it is mentioned 
in the Fatdiod of FazU that this amounts 
to a surrender in favour of the principal. 
But the better opinion is the view ex- 
pressed in the Fatdwd- i- ‘A bu Lais. And 
Sadral-Shahid says and it is also given in 
theBaai that if the vendee says to the pre- 
emptor, “I have purchased it for myself,” 
and the pre-emptor surrenders his right, 
afterwards it transpires that the vendee 
hadpurchased it for somebody else, never- 
theless Imam Muhammad holds that 
the pre-emptor’s right has been ren- 
dered void, whereas Imam Abu Hanifa 
holds that it is not void. This is 
according to the MnhlL And if the 
shaft' -i-jar has surrendered his right 
while there is a shafi‘-i-shari]{. ,then such 
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cjl j|Lss>X) the shdftt -i-shciTtk "were to surrendei’ 

^ S*ixcJ| his right, the shafl'-i-jar cannot 

resume the right of pre-emption. 
This is according to the ZaJcMra. 
yJU And when the right of pre-einption 

1^0 accrues in favour of a slave mazun,^ and 

^ 1 ^ he surrenders his right, it is lawful, 

(ji^ irrespective of the fact whether he were 

^ sV in debt or not. And if his master 

surrenders the right of pre-emption, 
^ c; 1 ; then it will also be lawful provided the 

slave mdzun is not in debt, for if ho 
(AT juls were in debt, then the master’s surrender 

noj. |jg lawful as against the right 
tXxj juaAvau of the slave to pre-empt the property.’ 

\dS' This is according to the AfnbsM^. 

- jsajUk ^blxl I And the surrender of the right by the 

v*2lXJ I slave after revocation of his freedom is not 

Uaj I valid. This is according to the Tatar 

- 1 ^ j 1 As' I\haniyya and similarly the surrender of 

his right of pre-emption by a slave 
mukdtib^ is lawful. This is according to 
tlie Mabsui^ 


A slave permi(teti by Ivis master io take part in the purchase 
and sale of thing’s. 

“ Ifc seems that it is profitable for the slave to pro-omnt the 

•property, 

A slave who is entitled to purchase his freedom from 
his master at a stipulated sum. 
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87. If the pre-emptor surrenders 
his right on misinformation as to the 
amount or the kind of the price, or the 
person to whom the property has been 
sold, it is to be considered whether his 
gharaz^ object, would or would not haTe 
changed if he were correctly informed ; 
and if it would not have changed then 
the surrender will be valid, and the 
right will be extinguished, but if it 
would have changed, then the surrender 
will not be valid, and the right 
^ could still be claimed. This is ac- 
cording to the Baclayi‘. If the pre- 
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emptor be informed that the price 
is one thousand dirhams^ and he there- 
fore surrenders his right, subsecinently 
he ascertains that it was one hundred 
dinars then he will be entitled to claim 
his right provided the value of one hun- 
dred were less than that of one 

thousand dirhams ; for if such is not the 
case, then the surrender will be deemed 
to he valid. This is according to the 
Mahsut: If the pre-emptor be informed 
that the vendee is such and such a person, 
and he therefore surrenders his right, 
subsequently he ascertains that the vendee 
is a different person, then the right of 


A d'^nar is a gold coin, md a, dirham is a silver coin. 
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pre-emption will revive. If tlie pre- 
emptor be informed that the vendee was 
A, thereupon he surrenders his right, but 
it turns out that A and B both had pur- 
chased it, then the surrender will be 
valid as regards the sliare of A, and the 
pre-emptor will be entitled to assert 
his right as regards the share of B. This 
is so according to the Jmohara Kairah. 

88. And if the pre-emptor bo 
informed that the price is one thousand 
dirhams, thereupon he surrenders his 
right ; but subsequently he ascertains the 
price to be less, then the pre-emptor’s 
right of pre-emption will revive ; but if the 
actual price is ascertained to be one thou- 
sand dirhams or more, tiien the surrender 
of the right of pre-emption remains effec- 
tive. This is according to the ZaJchlra. 
If the pre-emptor be informed that the 
price was a certain commodity estimated by 
weight or measure of capacity, and he 
thereupon surrenders his right, while in 
fact, the price was a different commodity 
estimated by weight or measure of 
capacity, then the right revives under 
all oircumstances, whether the price 
was equal to or more or less than that 
mentioned to him. This is according to 
the MuKit. 
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89. And if the pre-emptor be inform- 
ed of the price of a certain coramodity, 
ZawatiilQiyam, and thereupon he surren- 
ders his right, when in fact, it turns out 
to be a commodity estimated .by weight or 
measure of capacity, then under all these 
circumstances, his. right to pre-empt re- 
vives. This is according to, the Khisanat- 
al-Muftln. And if the pre-emptor be 
informed of the price of a commodity 
Zawakd Qiyam, and he surrenders his 
right, when in fact, it turns out to be a 
different commodity Zmcdtul Qiyam, 
e.g., he was told that the price was a man 
sion, while in fact, it was a slave, then 
according to Imam Muhiammad the 
pre-emptor retains his right. Siiaikh 
Islam-ul-Kh wa hir Zada says that this 
view of Imam Muljammad is accepted in 
the case where the price is proved to be 
less than that was told to the pre-emptor; 
but the view is not accepted, if the price 
turns out to be equal to that which 
was told to the pre-emptor or more 
than that. And if the pre-emptor be 
informed that the price is a slave of 
the value of one thousand dirhams, or 
something, Zawatul Qiyam, and in 


Zawatul Qiyam means things having some value. 
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fact the price was in dirhams or dinars 
tlien the view of Imam Muhammad, viz., 
that the pre-emptor retains liis right 
of pre-emption is correct. And some 
of our jurists hold that this view 
of Imam Muhammad is applicable to 
a case where the price turns out to be 
less than that which was told to the 
pre-emptor; but if the price happens to 
be equal or more than what was told 
to the pre-emptor, then this view is not 
applicable, however, some jurists hold 
that even in this case this view will 
be applicable. And if the pre-emptor 
be informed that the price is a 
slave of the value of one thousand 
dirhams^ when in fact, it was less than 
one thousand dirhams^ then the pre- 
emptor retains his right ; but if the 
price was actually one thousand dirhams 
or more, then the right will be annulled. 
And if the pre-emptor be informed 
that the price is one thousand dirhams^ 
whereupon he relinquishes his right, 
when in fact, it turns out that the 
price was a commodity, Zaioatnl 
Qi^am, then relinquishment is valid 
except where the value of the commodity 
is proved to be less than one thousand 
dirhams. This is according to the 
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Muhlt. If the pre-emptor be informed of 
the sale of half the mansion , and theTeupon 
surrenders his right, whereas in fact, 
the vendee has purchased the whole 
mansion, then the right of pre-emption 
will revive ; but if the pre-emptor be 
informed of the sale of the whole 
mansion, and thereupon relinquishes his 
right, whereas, in fact, the vendee had 
purchased only half the mansion, then 
the relinquishment will remain valid. 
But Shail^ al Islam has said in his 
Sharka that this view will be appli- 
cable if the price of half the mansion 
were the same, a.^., the pre-emptor is 
informed that the vendee purchased the 
whole mansion for one thousand dirhams 
thereupon he surrenders his right, 
whereas, the vendee had pmrchased only 
half the mansion for one thousand 
dirhams, then in this case the relin- 
quishment remains valid ; however 
if the pre-emptor be informed that 
the vendee purchased the whole for 
one thousand dirhams, and it turned 
out that he purchased the half for 
500 dirhams, then the right of pre- 
emption will revive. This is according 
to the Zakhira. 
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90. And ifthepre-einptor relinquishes 
his right of pre-emption in half the man- 
sion, then his right is annulled in the 
whole- If the pre-eniptor claims half the 
mansion in pre-emption, then whether it is 
to he regarded as the surrender by him of 
his right of pre-emption in the whole man- 
sion or not is held differently by Imam Abu 
Yusuf and Imam Muhammad/ the former 
holds that it does not amount to surren- 
der of the right in the whole mansion. 
This is according to the Badayi. And 
the view of Imam Abu Yusuf is better 
because the demand of the right of pre- 
emption in half the mansion, does not 
amount either expressly or by 
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implication to surrender of the right by the 

pre-emptor in the remaining half of the 
mansion. This is according to the 
Muhit of Sarakhsi. And if the pre- 
emptor has sold half the mansion by 
reason of which he claims pre-emption, 
or one third of it or more, but some 
portion of it still remains with him, 
then he retains his right of pre-emption 
by reason of this remaining portion. This 
is according to the Sirajal-Walihdj . 


The view of Imam Muhamtnad seems to be followed by the 
ndian. High Courts, bub they do not refer to his authority at all. 



mt mmtm law ot pee-emptiom, ^ ' 203 


■ fof 

u/JJo ^ KXxkJ:i 
|%3 ^uuftAwJf 
I ^ f i^J I 

3 1^ StJ f 

■^^Ui' ^ ;.. t dS" 

uly , -" 

RxijuJi oaJJoj (jC^a 
i^'3 ^ 

' o«^ KJta^l 
yiwL^j I O^ikiSXJ 

4X.A«tAlLj3 ioj^Jf 




to J giiLwt 

(jl ,!^ 

^iijKjiAob hJL^ 

ScuImO :^l3' I 

Isauaj |%i ^ilXj^Ji^ 


91. If the pre-emptor claims the 
ownership of a certain mansion subject 
of pre-emption to be his own property, 
then there exists no right of pre-emption 
and if he has demanded pre-emption, 
thereafter lie claims the mansion to be 
his own property, then his suit can 
not be decreed- * This is according to 
the Fatawa-i-Kazi Kkan- If the 
pre-emptor has compounded his right for 
something ‘ iwaz, then the right is void, 
and the "iwaz the subject of exchange 
must be returned ; because the right 
of pre-emption is allowed with a view 
to avoid injury and therefore it is 
construed strictly by the doctrine of 
Qias^ And further, the Jsg'd^ of 
Shufa, the surrender of the right of 
pre-emption, cannot be suspended on a 
condition, even though the condition 
were lawful ; e-g., If the pre-emptor 
says to the purchaser, ‘I will waive my 
right of pre-emption in the house that 
you have purchased if you will waive 
your right of pre-emption in the house 
that I have purchased,’' now if the pre- 
emptor waives his right of pre-emption 


’ It is however possible to make an alternative claim of owner- 
ship in the suit of pre-emption. 
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while the purchaser does not do so on 
y 15 ^-*^ I his part in respect of the property 

purchased by the pre-emptor, then 
tX—Ls Jo^ the pre-emptor loses his right, because 

isj'S ^ xj!!^ the Isgat of Shtifa in lieu of exchange of 

*^ 7 ^ (jjt property was a fdsid^ invalid condition, 
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and similarly it would be much more 
so if the condition were unlawful, Hurdm, 
condemnable. This is according to 
the Kdft. 

92. If the pre-emptor were both a 
shank (partner)and a jar (neighbour) and 
^54Ul gLo he sells the share by reason of which his 

xJ x*i right in the sharik's capacity could be 

established, nevertheless he may enforce 
his claim of pre-emption on the ground 
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of neighbourhood. This is according to 


the Badayt . Shaikh Abu Bakr was 
asked about the case of a pre-emptor 
JJaAJ JU who saluted the vendee and thereafter 

claimed his right of pre-emption | he 
replied, that thereby the right was 
annulled, and a similar view is held 
by Lais ibn Mushawir. But Ibrahim bin 
Yusuf observes that the right of ])re-emp- 
tion is not extinguished, as held by Imam 
is accepted by all 
^Uaull y of us. This is according to the Udwl 

and is the best view, it is also accord- 
mg to the Khulasa and Miizmarat. 
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However if the vendee was standing 
with his son besides him, and the pre- 
emptor salutes first the vendee’s son, 
then his right will be extinguished, 
whereas if he had saluted the vendee, he 
will retain his right ; but if he salutes 
thus saying ''^ As-saldm A'laikum'" (Peace 
be on you) and it is not known 
whom he saluted, then the pre-emptor 
should be asked whether he saluted, 
the son or the father and if he says 
‘the father’, his right is not annulled; 
but if says ‘the son’ then his right 
is annulled. A.nd if the pre-emptor 
and the vendee disagree, and the vendee 
says, “ You saluted my son, and there- 
fore you have lost your right”; while the 
pre-emptor says, “ I saluted you, ” then 
the words of the pre-emptor will be 
accepted. T his is according to the 
And if the pre-emptor is informed 
of the sale of a mansion, and he said, 
“God be praised, I claim pre-emption,” 
or he said, “Glory to God, I claim pre- 
emption,” then according to the reports 
of Imam Muhiammad, the pre-emptor 
retains his right of pre-emption. This is 
according to the Baddyi’'. Hence if the 
pre-emptor having heard of the sale, 
says, “God be praised I claim pre-emp- 
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tion, then his right will not be annul- 
led according to the approved view. 
This is according to the Wajlz of Ear iarl. 
And Natifi says that if the pre-emptor’s 
words, ‘G-lory to God’ C)v ''Kaifa Ashhata^ 
“(How do you do?”, “How are you?”) are 
followed by such words as (“May God 
xl5| al.j prolong your life”), and then he claims 

pre-emption, then his right will not 
become void. This is according to the 
Zahlriyya. And similarly if he says 
“Preemption is mine, and 1 desire it and 
obtain it,” then also the right coEtinues. 
This is according to the ZakKiru. And 
if the pre-emptor mentions before the 
vendee his own needs, or brings to his 
notice any of his wants, and then de- 
mands pre-emption, his right will be 
annulled. And if he enquires from the 
vendee about the price of the subject of 
pre-emption, and on being informed 
of it demands pre-emption, then his 
right is extinguished. This is according 
%o i\\Q MuzmarM. 
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93. If some property is sold, and 
then either the Tender or the vendee 
says to the pre-emptor, “Release us from 
a certain right of litigation that you 
have against us,” and if the pre-emptor 
does so eTen while he is ignorant about 
the sale and about his right of pre- 
emption, then his right will be legally 
annulled, but it survives (morally) 
before God, provided the pre-emptor 
would not have released his right had 
the true facts were brought to his 
notice. This is according to the MuMt. 
And if the pre-emptor is informed 
of the sale while he is praying, 
and he finishes his prayers, then his 
right of pre-emption will not be extingu- 
ished, provided he was offering fare 
(compulsory) prayers, and the same 
holds good in the case of wajib (oblig- 
atory) prayers, and if he were saying 
swnnai prayers at that time, then his right 
will still survive, because sunnat 
rdt'iJa is deemed to occupy the same 
position as wdjib prayers, it is im- 
material whether sunnat prayers 
were of two raUats or of four, e.g. 
the four raUats sunnat of Zuhr 
prayer. If when he is informed 
of sale, he had finished two ralcats 
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and then he finished the remaining 
two, his right will not be annulled, 
because here each of the two ra^'afe 
is counted as a single prayer. This is 
according to the Barfap*. In the 
Fatau'd-i-Abu-Lais and the Waqydt 
Ndtfqt it is mentioned that if a pre- 
emptor is informed of the sale at the 
time of his offering Tatmod prayers, there- 
after he finishes two, four, or six radats 
as the case might be, then according to 
Imam Muhammad his right of pre-emp- 
tion is not annulled, but Shaikh Sadr 
Shahid holds and is also the accepted view, 
that the right of pre-emption is annulled, 
on the ground that the pre-einptor’s act is 
i3,*5xJtj»y*&4Xi| s not excusable. This is according to the 
Zahhira^mthQ Muhlt^ and the Muzmardt- 
ya! al-Kuhrdd And in the Fatdwa Ahu it 

|Ui juksaJl is mentioned that if the pre-emptor was 

hearing the sermon, from the pulpit 
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' The Muslim service consists of two parts, the farz, compul- 
sory prayer, and the SMwwa^, the prayers according to the traditions 
of the Propliot. The Aara prayers are as follows : the farz morning 
prayers 2 rak‘ats, the zuhr early afternoon prayers 4 rakAts, the 
‘As-r lute afternoon prayers 4 rakAis, the niaghrib evening prayer 
atsunset Sra&'afeandthe'/sfea night prayer 4 raJsAts ; the sunnat 
prayers are said along with the farz ;the narfll or tatawa‘ prayers 
.are not obligatory. 
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■when he was informed of the sale, and he 
did not demand pre-emption until the 
Imam finished the Ichitha, then his 
right of pre-emption wdll not be annul- 
led, provided he was sitting so near 
to the Imam that he could actually hear 
khidba, otherwise on this point diflferent 
views are held by the jurists. If the pre- 
emptor is informed of the sale at the last 
sitting of the prayer, and he did 
not demand pre-emption till he finished the 
Dud by uttering ‘'Rabhana^ etc.,’ there- 
after uttered saldm, then his right would 
become extinguished. This is according 
to the Tatar khdniyya (Chapter XI) 
describing the circumstances in which 
the right of pre-emption is rendered 
Amid. And it is stated in the Naiodzil 
that if the pre-emptor is informed of the 
sale when he is about to join the 
jama at congregation, and he does not 
demand pre-emption, then his right is 
annulled. This is according to the 
Tatar khdniyya (OhapterrXIII) entitled 
the Demand of Pre-emption. 


^ Du'a, is nofe the essential part of the prayer, Du a is seeking 
the help of God for oneself, while ‘ salaut ’ is the ritual prayer 
meant for God alone. 
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Op DiPi’BBBNCE AS EEOARES TJIE 
EyIDENCE BETWEEN THE PrE-EmPTOE, 

THE VeNBBE, AND THE YeNDOE. 

94. If tlie vendee and tlie pre- 
eniptor differ as to matters of fact, the 
differenee will lie witli reference 
either to the price or the property to 
be pre-empted. If it is as regards the 
price, it inust be in respect of its kind, 
quantity or quality. Y^hon the differ- 
ence is as to the kind of the price, e.g., 
the vendee says “ I purchased it for 
100 dmars” and the pre-emptor 
says, “No, it was for 1000 dirhams,'^ 
then the word of the vendee should 
be preferred for he must obviously 
be better acquainted with the price 
than the pre-emptor. This is according to 
the Budnyi . ^Vhen the difinrence is 
as to the price its(‘lf, the word of the 
vendee is again preferred, and tiu'y need 
not take the oatli. And if they both 
adduce proof, then according to linani 

Abu Hanihi and Imam Uluhamniad 
210 
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preference is given to the evidence of 
the pre-emptor, though according to 
Imam Abu Yusuf the proof of the pur- 
chaser should be preferred. If the vendee 
offers a certain price, but the vendor 
takes less than that, iio being still un- 
paid, then the pre-omptor may take the 
property at the price received by the 
vendor, and the abatement in the price 
is deemed as a reduction made, as if by 
the vendor in the original price. How- 
ever, if the vendor demands more than 
the original sale-consideration from 
the vendee, then they should both take 
the oath, and if either of them refuses 
to swear, the price is to be taken as 
stated by the other, while if they both 
take the oath, the sale is to be cancelled 
as between them, and tlie pre-emptor 
if he desires may take the property, at 
the price stated by the vendor, without 
any regard to that mentioned by the 
vendee. And if it is not known whether 
the price has been paid or not, but the 
vendor says, ‘‘ I sold it for a 1,000 
dirhams and have received payment,’^ 
then the pre-emptor may take the 
property for 1000 dirhams, while 
if the , vendor should say, “ I have 
received the price, and it is 1,000 
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then no attention should he paid 
to this (ambiguous) statement. This is 
according to the Hiddya. If the 
difference is as regards the quality of 
the price, e.ff., a person purchases a 
mansion in lieu of chattels and possession 
is not yet interchanged, Meanwhile the 
chattels perish, and it results in the 
cancellation of the transaction between 
the vendor and the vendee, neverthe- 
less the pre-emptor is entitled to pre-empt 
the mansion at the value of the chattels ; 
now if the vendor and vendee differ as to 
their value, the word of the vendor on 
oath should be preferred. But if 
either party produces evidence, then 
the proof should be accepted ; while if 
they both tender proof, then preference 
should be given to that of the vendor; 
this is the view of Imam Abu Hanifa 
and Imam Mubammad and the same 
view is held by Imam Abu Yusuf. 
But if the vendee has destroyed the 
building, then a proportionate price 
should be deducted from the original 
sale-consideration in favour of the ])ro- 
emptor. And if they both differ as to 
the price of the building, and are agreed 
as to the price of tho site being 
1,000 dirhams^ or they both differed 
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as to the price of both the building and 
the site, then if they differed only as 
to the value of the building the words of 
the vendee on oath should be preferred, 
and if they differed as to the value of the 
building and the site then the value of the 
site should be ascertained, and the word 
of the vendee on oath as to the value of 
the building will be preferred, and if 
either party tenders evidence, then it 
should be accepted, and if both adduced 
proof, then Imam Abu Yusuf says, that 
according to ()ias based on the view of 
Abu Hanifa, the proof of the pre-eniptor 

will be preferreds while Imam Muham- 
mad holds that according to Qias 
based on the view of Imam Abu Hanifa 
the proof of the vendee will be 
accepted. And if they differed as to 
the quality of the price, ay., the 
vendee says “I have purchased for ready 
money,” and the pre-emptor says, “ No 
you have purchased it on credit,” then, 
the word of the vendee should be 
accepted. If the difference relates to 
the thing sold, that is, whether the 
sale took place by one transaction or 
two transactions, a.y., a mansion has 
been purchased, and the purchaser 
says, “I bought the site separately for 
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1,000” and the pre-einptor says, 
( 5 tXl| U|j ‘‘JSTo, you bought thorn both for 

(5^^ 2,000 ” tlien the word of the pre- 

U« t,_j| eiriptor on oath is to bo i»rofon-ed; and if 

either of them tender evidence, then tlmt 
^ xi| should 1)0 accepted, and if they both 

fl adduce proof togetlier, without spc- 

^ eifyiug any time, the proof of the 

I*3| vendee should be preferred, according 

JUi to Imajii Abu Hanifa and Iniam 

I Itusuf, lint that of the pre-eniptor accord- 

JUj Bjo. ing to Imam JIuhaminad. This is accord- 

U^jc^yc^f ing to Baddy i\ 

i2Ca>«A.a 1 I f XI i 
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95. It is stated in the Mmdaqfi 
xjtU^w llm Samu‘a, and the report is taken from 
Imam lluljamnuid that if a person pur- 
chases a house and it lias two pre-emptors 
i ^ and one of them comes to tlio purchaser 
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to demand pre-emption, and the pur- 
chaser says, “ I have purchased this 
house for 1,000 dirhams,’’ thereupon 
the pre-emptor after ascertaining the 
truth of his statement purchases it 
tor 1,000 dirhams, thereafter the 
other pre-emptor appears and adduces 
proof that the purchaser liad purcliased 
it for 500 dirhams, then Jie (the 
second pre-emptor) is entitled to 
pre-empt the house for 250 Mams 
from the first pre-emptor, and the 
first pre-emptor should recover back 
from the purchaser 250 d/rAams, and the 
first pre-emptor will retain half the 
portion of the house in lieu of 500 
dirhams. And it is also mentioned in 
the Jlf?n#togd that if a person purchases 
a house from another person and takes 
possession of it, and thereafter the pre- 
emptor claims pre-emption, then the 
purchaser says, “I have . purchased 
it foi 2,000 dif/imws and the pre-emptor 
said '‘Nay, you have purchased it for 
1000 and the pre-emptor has no proof 
and the purchaser makes the statement on 
oath, thereupon the pre-eniptor pre-empts 
the house for 2,000 dirhams. Later on, 
another pre-emptor appears and he ad- 
duces proof against the first pre-emptor 
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that the seller sold the house to the pur- 
chaser for 1,000 dirA«?«.s, then the second 
pre-emptor will take half the house 
for 500 dirhams^ and the first pre-emptor 
will recover 500 difhams from the 
purchaser, but he -will be asked 
to tender evidence on this issue 
again otherwise he will get nothing. 
The problem simply means that if the 
first pre-emptor says to the pur- 
chaser, “ The second pre-emptor has 
adduced proof that the house was pur- 
chased for 1,000 dirhams and hence, I 
claim 500 dirhams from you for half 
of my possession,” then he will not be 
entitled to it; but if he adduces 
substantial proof the second time tliat the 
sale actually had taken place for 
1,000 dirhams, then he will be 
entitled to claim 500 dirhams from him. 
This is so according to the reference in 
the Book Muntaqd that the second 
pre-emptor is entitled to half of 
the house only by reason of liis proof, and 
this means that the proof of the second pre- 
emptor was admissible in each case, i.c., 
now the sale has been established for 1 ,000 
dirhams in respect of that half to Avhich 
the second pre-emptor is entitled but 
not in respect of the other half which is 


cy-u I 


1<2>1 

U>1 

ualU 
2uJ I 





sLiaw 


uaJb 

t5<^l 


)\dJ\ 

f u' 
U ^liJl 

ij-aj ^ 

I 

X&SSUau) 


THE MUSLIM LAW OF PRE-EMPTION 217 

ill the poBSesstion of the first pre-ernptor, 
and hence thefirst pre-eiiiptor must adduoe 
proof in order to establisli the sale for 
1,000 tf r/7^ams ivith reference to liis half of 
the house also, and then he Mill be 
entitled to recover 500 cUrhanis from, 
the purchaser. This is according to 
the MuJfd. It is mentioned in Fatawa-i- 


jpt| " ^ ".At j (} 1 Itabiviia that if a person purchases a 
,Us!^Ai house, thereafter the pre-emptor pre- 
empts the house for 1 ,000 dirhams from the 
purchaser accepting his vmrd, later on 
he found proof that the purchaser had 
bought it for 500 dirhams then his proof 
will be accepted, but if the pre-emptor 
had already ascertained about this 
matter before he pre-empted it then 
further proof cannot be accepted. This 
is according to the Tatar Khdmyya- 
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96. If the seller and the purchaser 
are agreed that the sale took place with 
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an option for the sellers while the pre-einp- 
tor denies it, then according the to view 
of Imam Abu Hanifa and Imam Muham- 
mad and one of the reports of Imam 
Al)u Yusuf their words will be accept- 
ed and the pre-einptor will not be 
entitled to pre-emption, because the sale 
can only be established on the agree- 
ment of the vendor and the vendee, 
and it is this that they admit. 
According to the Jdnn if the seller 
claimed the option but the purchaser and 
the pre-emptor denied it, then according 
to tlie doctrine of Istihsdn the word of 
the purchaser will be preferred, 
because the option is not established 
unless it is stipulated, and similarly 
if the purchaser claims the option 
while the seller and the pre-emptor 
deny, then the wmrd of the seller will 
be preferred, and the pre-emptor will 
be entitled to pre-empt. This is 
according to the ^fahlt. Two 
persons sell and [)urehase from one 
another, and the pre-emptor claimed 
pre-emption in the presence of both 
of them, thereupon the seller says, 
“It was only a contract for sale be- 
tween us, and not the actual sale,” 
and the purchaser confirms it, 
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then the word of both of them will 
not be accepted as against the pre-emptor, 
bnt the word of the pre-emptor who 
affirms the validity of the sale will be 
preferred, but it will not be accepted if 
the facts are actually proved to be the 
same as the purchaser and the seller had 
represented, e.y., if some valuable property 
had been sold for a small amount and 
things of such value are not so cheaply 
sold, then the statement of the seller 
and buyer will be accepted, and the 
pre-emptor will not be entitled to 
pre-emption. This is according to the 
Khizanatul Muffin. According to 
the Muntaqa if a person sells a house 
to another person, and the purchaser and 
the seller admit that the sale was an 
invalid, fasi>d sale, but the pre-emptor 
asserts that it was a valid sale, then the 
word of the pre-emptor will be pre- 
ferred, and the statements of the seller 
and the purchaser about the invalidity 
of sale will not be accepted ; but if one 
of them asserts the invalidity of the sale, 
while the other denies it, then we should 
accept his statement who claims the 
sale to be valid. And if they are agreed 
that the sale was invalid, and give the same 
reason establishing invalidity of the sale. 
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^ JjiiJf cM-t we will then accept the word of both 

of them, and the pre-emptor cannot 
U^i<X-of^U 0 L^i pre-empt; by this it is meant tliat if 

cU^I if, the seller and the purchaser agree as 
' ' '* * * 
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to the invalidity of sale for sojiKM-eason 

u' for which if the seller and the purchaser 

^Sy^\ ^ differed, among themselves ’as to the 

‘>Ui Uii-f inyalidity of sale for that cause, then it is 

^ (^f not verified and we will accept the state- 

jnent of the one who claims validity 

of sale, as for instance one of them 
claims that the sale was subject to 
an option, and they thus both agree 
as to the invalidity of sale on account 
of this reason, then their words cannot be 


if they both have agreed as to the invalidi- 
ty of sale and give such reasons, that if they 
had differed the word of the person who 
claims the validity of sale would be accept- 
ed, then their words will also be accepted 
as against the pre-emptor." This case is 
so illustrated in the Muntaqa, e.g.^ if the 
purchaser says to the seller, “You sold 
this house to me for J,000 dirha,m and 
one rail'^ of wine” and the seller says, 

“ Thou art right,” then theOourt shall not 
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V Illustrations explain these passoi^es more fully 

^ to dirhams or a pound wm>hV 

A pmt measure (Lanes’ Arabic English Loxicon) 
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accept the words of both of them as 
against the pre-eraptor, butif the purcha- 
ser says, “ You have sold this house to 
me for wine,” and the seller confirms it, 
then the pre-emptor is not entitled to 
pre-emption, it is so stated in the 
ifimtaqa^ hnt Imam Quduri observes that 
what is mentioned in the Muntagl is one 
of the two reports of Imam Abu Yusuf, 
and Imam Quduri has further said that 
according to this narration Imam Abu 
Yusuf has resorted to Qids, e-g-, when 
both the parties differ and the purchaser 
says, “ You have sold this house to me 
for 1,000 dirhams and a rati of wine ” 
while the seller says, “ No, I have sold it 
for 1,000 dirhams,” then the word of the 
seller will be accepted. And if the 
vendee says “ You have sold this house 
to me for wine or a pig, ” and the vendor 
says, “ I have sold it to you for 1,000 
dirhams,” then the word of the purchaser 
will be accepted because the sale of wine 
is not lawful in any way. And the word 
of the person who claims the validity of 
sale is accepted only in a lawful contract, 
contrary to the case of sale subject to 
option or one such as for 1 ,000 dirhams and 
one rati oi wine. As regards the view of 
Imam Abu Hanifa and Imam Mubiammad 
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they hold that if the seller and the pur- 
chaser agree on the invalidity of sale, 
while the pre-emptor denies it, then the 
pre-emptor is not entitled to pre-euiption. 
As for instance, if they agree as to the 
sale with an option for the seller and the 
pre-emptor denies it, then he is not 
entitled to pre-emption. This is according 
to i\iQ Zakhtra. 


97* If a person purchases one-tenth 
part of a farm at a high value, tliero- 
aiter purchases its remaining portion at 
a low price, then the pre-emptor is entitl- 
ed to pre-empt the tenth portion and 
not the rest of it. However, if the pre- 
emptor demands an oath from the vendee 
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JlkjlA^AJtXj thus, " By Grod, I did not mean to defeat 
|»J your right of pre-emption by such consecu- 
200 yb ^ sj yi^ y tive sales,” then there is no use bectiuse if 
U sJJb 2oU,:S!>Xw|^ he admits, nevertheless he cannot be 
bound by it in any way. But if the pre- 
iUi 2ob xbsJj emptor demands an oath in this way, 
2u ys| ^jgAjoo !0^ “ By Grod, the first sale was not talftyali 

yS)^ xje-jX^ with a view to defeat the pre-emp- 
yS>y tive claim, ’’ v then he can do so, and 
20 1 oUkbl t the vendee will be bound by it. 

of^tfof And the explanation in the ^M'«?^i^aga 
JUoot 2aOj.j jJ xj| about such an oath, ak., “ by God, 
'dJo sj I did not mean to defeat your right of 

u! pre-emption by these sales, is that 

d ^ I f the real object was to prove that 
^ \ 6 S' smssJj tlie first sale was falni/ak and not 

- JUiAlj a Iona fide. This is according to the 
Jli | 6 j Qunya. It is stated in the Ajnas that 

OO^X.Xi I j if the purchaser says, " I have purchased 

stXs 5 tins house for my minor son/’ and denies 
MXw the pre-emptor’s right of pre-emption, then 

iVi ^AiiJ| if the pre-emptor admits that the vendee 
y;i{ has a minor son, the vendee will not 

he bound to swear ; but if the pre-emptor 
Uj| 2d denies the existence of the infant son, 
Uj| 2d yCi\ then the pre-emptor must be sworn thus, 
luiAsSk.,} “ By God, I do not know that he has any 
ad jvbu bo infant son.” And if the son was a major, 

}^.*jus Uaf and the purchaser has handed possession 
yS of the house to him, then he (the purchaser) 
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(X3 will be relieved of all litigation, 
waj xJl hut so long as he has not delivered the 

house to his major son, he will be a party 
i to the suit instituted by the pre-emptor 

This is nr»r».AT*/^l inr** V'.. . 
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This is according to the ZakUra. 
If a person purchases something from a 
woman and desires to invoke witnesses 
on it, but lie does not find any person 
who knows her except the pro-omptor, 
then the evidence of the pre-emptor will 
not be lawful as against her in case she 
denies the sale. This is according to 
the Muhlt. 


j - I 

‘^ir^ 1A 98. If the two sons of a seller give 

^ ^5LJ| Uj| evidence against the pre-emptor that he 

has surrendered fiis right of pre-emption, 
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while the pi'operty is still in the posses- 
sion of the seller, who also claims that 

the pre-emptor had relinquished his right, 

^ then the evidence of the sons will not be 

ut; accepted ; but if the seller denies relin- 

quishment of the right by the pre-emptor, 
then their evidence will be adinissible. 
And if the property were in tiie posses- 
^ Sion of the purchaser, then the e vidence of 

the two sons will be admissible because, 

. in this case, the two sons by their evi- 

u)lr^ denee, neither do any good to theirfather 
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nor protect him from any liar in. And if 
the two sons had deposed to the effect 
that the pre-emptor had simply acquies- 
ced in the sale, then their evidence can- 
not be accepted even if the house sold 
vrere in the possession of the purchaser, 
because they were interested parties 
though the purchaser had taken 
possession of the property, yet their testi- 
mony cannot be accepted. In the above 
case the evidence of the two sons of the 
seller was accepted on the ground that 
they were not interested parties, and 
this was so only when the tv^o sons of the 
seller stood as witnesses to the surrender 
of the right of pre-emption. And if they 
give evidence to the effect that the pur- 
chaser has handed over the house to the 
pre-emptor, then their evidence will 
not be heard, it is immaterial whether 
the house is in possession of their father 
or the purchaser, and no matter what 
attitude he adopts. This is according to 
the MuMt. If a house is owned by three 
persons and one or two of the co-sharers 
give evidence that they all have sold it, 
to a certain person, who also claims it, 
but one of the co-sharers denies it, 
then their evidence will not be admissi- 
ble as against this co-sharer. And the 
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take the whole house in pre-emption. This 
is according to the Mahsvt. 
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|vi pre-emptor will be entitled to pre- 

empt the two-thirds of the property. And 
if the purchaser does not admit the sale, 
but the three co-sharers depose that they 
have sold it to him, then even in this 

case, their evidence is not admissible, 
- ’ 

jV^'OL^jSo 

L£.;t 

Ai^b 
ids' X*AuJb Lf^Xf 

- S S 99- If a person appoints an agent 

<=> 1 ^ (A=yi buy or sell a house and the agent pur- 

4 ^b chases or sells it, and the two sons of the 

Lbf ^b principal depose as to tlie surrender of 

the right of pre-emption by the pre- 
(jU emptor, now in this case if the principal 

appointed the agent to buy the house, 

's then the evidence of the two sons will 




not be admissible, no matter whether the 


^(blf r( 

( 5 ^ *(1 tb ^ house is in the possession of the seller, 
Aj or the agent, or his principal ; but if the 
u!^ A? principal appointed the agent to sell the 

^b house, then aslo their evidence will not 

be admissible, should the house sold be 
in the possession of the principal or the 
agent, because by their evidence their 
father s ownership in the house is with 
advantage established, however if the 
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house sold were in the possession of the 
purchaser, then their evidence will be 
admissible. This is according to the 
Muhit. If the two vendors give evidence 
against the purchaser that the pre-emptor 
claimed pre-emption when he heard of 
the sale, and the pre-emptor admits that 
he came to know about the sale recently, 
while the purchaser says that he 
did not claim pre-emption, then the 
evidence of both the vendors is useless 
and likewise the evidence of their sons 
would be useless as Avas the case when 
they gave evidence, that the purchaser 
had delivered the house to the pre- 
emptor. And if the pre-emptor says, 
“ I heard of the sale just now, ’’ then his 
word on Oath will be accepted. And 
if both the sellers were to depose that 
some time ago the pre-emptor had 
heard about the sale, then their evidence 
Avill not be admissible provided the 
house is either in the possession of 
the two sellers or the purchaser. 
This is according to the Mahs^. If 
evidence is produced to the effect that 
the pre-emptor has surrendered his 
right of pre-emption, and evidence is 
also produced to the effect 1 that the 
seller and the purchaser have handed 
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over the house subject of pre-emptio: 
* to the pre-emptor, then the decrt 

y ^^uAsa-yuj. f -wj]! })0 passed favour of the perso 
^ tjjif who has the possession of t!ie housi 

1^' ;5^^( This is according to the Muhti ( 

^l(Xi| i^aXmJCj juXft ^arakhsi. If two persons guarai 

jUiiJL tee the purchaser for any defei 

toat may be found in the propertj 
dUtXi'^ thereafter they depose that }i 

,vAa« surrendered the house to the pre 

idyuj U^i jUi^l ^"'l^tor, then their evidence will nc 
^ accepted, and similarly if the, 

J^- 5 f pre-emptor ha 

-L .1. - .1^ surrendered his ria-ht nf n r*A-AT>i nfi AVI 
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“ I have sold this house to the purchaser 
for some specified goods,” thereafter 
invoked witnesses on it, then the 
Kazi after hearing the witnesses will 
pass a decree in lieu of the same 
specified goods against the purchaser, 
and the pre-emptor will pre-empt 
the house in lieu of the value of the 
specified goods. Consequently if the 
amount which the pre-emptor paid 
to the purchaser, namely, 1,000 
dirhams, is less than the Ml value of 
the goods, then he will pay the 
additional amount to the purchaser, 
hut if the amount is more than the 
full value of the goods, then the pre-emp- 
tor is entitled to demand back the 
excess. If a person marries a woman 
in lieu of a house on condition that 
she should give him 1,000 dirhams, 
then according to Imam Abu Hanifa 
the right of pre-emption arises against 
a portion of the house of the value of 
1,000 dirhams, but Imam Muhammad 
and Abu Yusuf hold the contrary 
view. And if they differ on the ques- 
tion of dower, and the husband says 
that her mahr-i-misl is 1,000 dirhams, 
then the pre-emptor may pre-empt 
half of the house; but if the pre-emptor 
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says that her makr-i-misl is 500 
dirhams and he should get two-thirds 
of the house in pre-emption, then the 
UIj word of the husband on oath will 

Jyj J^aJu he accepted. And if both the parties 
^ produce witnesses, then, according 

julJLs Xa^I UU| to the two disciples, the witnesses of 
tUx the purchaser -will be accepted, 

UXxi.| yj L*r similar to the case as regards the 
'‘UJt Xajo value of a ruined building. If a certain 

toU person files a suit against another person 

Ua. in respect of some property, thereafter 

x^sJLoi ^10 y\ yy>^\ he compounds the claim in lieu of a house, 

then the pre-emptor is entitled to pre-empt 
X*Ajb xi/iJj L^,as the house obtained in compromise. And 
tsAif ;3ss3J| dJo if they differed as to the value of the 
LsdAe-l claim, then the word of the pre-emptor 

(J.^1 dib S*A5^i will be preferred, and if they both 
(^xAJf iiy3 JydLi adduce proof as to its value, then in this 
umo bys- Ul ya>y case, according to Imam Abu Hanifa 
U«Ls| the evidence of the pre-emptor wull be 

^5 accepted. This is according to the Muhlt. 

&iXj Ui» If a person purchases a house for 

iXXA 1000 dirhams^ thereafter the pre-emptor 

^ , |AXs 5 and the purchaser differ, the purchaser 

i5yLij|5f^-JaA;swf| says, “ I have constructed this building 
uiib ^\o in this house, and the pre-emptor denies 

|vi’ it, then the word of the purciiaser will 

2*^1 he accepted. And if both adduce 

proof, then the proof of the 
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pre-emptor -will be preferred. Simi- 
larly if they differ as to the trees 
standing on a certain plot, then the same 
law is applied but it should be noted 
that the word of the purchaser will 
be accepted only when it saTonrs with 
truth ; e.g.^ if the purchaser had said 
that he planted trees only yesterday 
then his word will not be accepted.* 
And the same principle will apply in 
similar cases to buildings, etc., whereas 
if he said that he purchased the land 
ten years ago, and had then planted trees 
in it, then his word would be accepted. 
This is according to the Mahsut. 

lOl. If the purchaser says that the 
owner of the house sold him first the land, 
he then made a gift of the building to 
him , or he says that he made a gift of the 
building, thereafter sold the land, but 
the pre-emptor says “No, you haye 
purchased both at the same time,” then 
the word of the purchaser will be ac- 
cepted. And the pre-emptor, if he so de- 
sires may pre-empt the land without 
pre-empting the building. This is accord- 
ing to the Muhlt of Sai'ahhsi. But 


* Because it is impossible to have full grown up trees in course 
of a single day. 
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^ seller says, “ I have not made a 

■iJd vJ»! |J gift of the building to you," then his word 

xJ^ JyjOli on oath will be accepted, and the 

^ pre-emptor is entitled to pre-empt the 
building ; but if the seller says “ I iiave 
made a gift of the building to 
you, this will be lawful (and in 
this case no pre-emption arises"). 
This is according to the Mahsid. If the 
purchaser says, “ The owner of the house 
made a gift of this house along wdth 
its way to me, and then I purchased its 
remaining portion,” while the pre- 
emptor says, “ No, you have purchased 
the whole house,” then the pre-emptor 
is entitled only to pre-empt tliat portion 
of the house which the purchaser admits 
to have purchased, and he cannot 
pre-empt that portion which is subject 
of the gift and if either of them 
tender evidence then his proof 
Avill be accepted ,• but if both tender 
evidence, then according to Imam 
Abu Yusuf the evidence of the 
purchaser will be accepted, because 
the witnesses establish the gift, but 
according to Imam ^luhiamraad the 
proof of the pre-emptor should be pre- 
ferred, for it establishes the right of 
pre-emption. This is according to the 
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Baddyt. If the Shafl‘-i-jdr admits that 
a certain house of the enclosure was 
, 5 yiA*JI first made a gift to the purchaser and 

tjoi the purchaser affirms that he took the 

^lssJJjUA«iUi>>|jiJl gift before he purchased the rest of the 
vib^ xiy property, then there exists no right of 
.>1^ o4. oyi^f pre-emption for the Shaft‘-i-jdr^ because 
^bsvJfj purchaser had become a sharer in 

Jyb the property at the time of the purchase 
Ju^l JaS of the remaining portion; but if the 

U*i (^5 yarsays, “No, the purchase took place 

before the gift and hence, I ha Ye the right 
to pre-empt the saloj” then the statement 


jU^t 

)bsU| 

Ow^ } X{^ ^ 

^ aJyS 

Jt3 

Ok-toj sJ c-'ya 

JUo^l 
!^f ^ijJl 

^ I t>J 1 

' i.e. , the donee. 
P. 30 


of the pre-emptor will be accepted, but if 
evidence is produced to the effect that the 
gift was made before the sale, then the 
claim of the donee Avill be preferred to that 
of the S'hafl‘-i-jaT as regards the rest of 
the property. This is according to the 
Muhlt. And if the donor denies the gift 
of the house, then his word on oath will 
be accepted, and if he confirms the word 
of the purchaser,* then the house wdll 
belong to the donee, but as regards the 
rest of the property his statement will 
be of no use in invalidating the right 
of pre-emption ; however if Avitnesses 
were produced to the effect that the gift 
had preceded the sale, then the donee will 
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^^s ^ 5 yu^KJt become a shank, co-sharer, and bence he 
willhaveapreferentialrighttotherestofthe 
\dS' ^IsxJt property as against the This 

is according to the Fdtawa-i-Kazi-Khan. 

102. If a person purchases two 
such houses that have a Shaft -i-Muldsih, 
and the purcliaser says, ‘‘ I have pur- 
chased tliem one after another, and 
hence, I am along with you entitled to 
pre-empt tiie second house” while the 
pre-emptor says, “ No, you have pur- 
cliasod both the houses by one transac- 
tion of sale, and hence, I have a right 
of pre-emption in both of them,” then 
the word of the pre-emptor will be 
accepted, because the purchaser has at 
least admitted to have purchased both 
the houses, though he asserts separate 
transactions, and it is a sufficient cause 
to give rise to the right of pre-emption. 
If the purchaser says, “ I have purchased 
one-fourth of the house, and thereafter 
its three-fourths, therefore your right 
of pre-emption appertains to one-fourth 
of the house,” and the pre-emptor says 
“No, you have rather first purchased 
three-fourths, and then the one-fourth,” 
then the word of the pre-emptor will he 
accepted, because the purchaser has 
admitted to have purchased the three- 
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fourths, and this is a suffioient 
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cause to establish the right of pre- 
emptiou, though now he refers to 
it in such a manner that it will invali- 
date the cause that is, he says that 
he had purchased one-fourth first, 
and if the purchaser says, “I have pur- 
chased the whole house by one transac- 
tion, ” but the pre-emptor says, “No 
you have first purchased the half, and 
hence, I desire to pre-empt the half, ” then 
the word of the purchaser will be 
accepted, and the pre-emptor will 
have the option either to take Avhole 
house or surrender his right. This 
is according to Muhlt-of-Sarakhsu 
A person adduces proof that he 
purchased an enclosure from a certain 
person for 1000 dirhams, and another 
person adduces proof that he pur- 
chased a certain house in the enclosure 
with the right of way from another 
person for 100 dirhams about a month 
ago, then the Court shall pass a decree in 
favour of that person who will tender 
proof as to the time of sale, and he will 
be entitled to pre-empt the rest of the 
enclosure. And if there was no evidence 
as to the time of purchase, then the 
Court shall pass a decree in the favour of 
both the persons, half of the property for 
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1*^51 each, and none of the two arc entitled 
^ ^jyu! to exercise his right of pre-emption over 

iUAi the other, as none has established that he 
^ had purchased first. And if two houses 
adjacent to each other, and a person 
tenders evidence, saying “I purchased one 

u)^)^ uf ;IAJ| of these two houses a month ago for 1000 

f.ULi and some other person adduces 

proof, saying “I purchased the other 
house two months ago,” then the Court 
r®/ shall pass a decree in favour of the 
latter who adduced proof that he had 
Purchased the house two months ago, 
ai v:ivudS and thereby has established his right of 
^(Alf sjja pre-emption in the other house. And 
I^JS' if both the parties fail to prove tiie 

id time of sale, then no decree shall be made 

;(c>Jf X*ASJ| for neither is entitled to the right 
^ of pre-emption as against the other, 

JX3 and the same will be the case where one 

iJy of the two purchasers has already taken 

id iUiAlb possession of the house purchased by 

J him, while the other has no such posses- 

Sion. And if one of the two persons 
y-yt uoub tenders evidence as to the point of time, 

wMJe the other fails to do so, then a 
decree of pre-emption shall be given 
in favour of that person who has tendered 
Alii^b^^Jf evidence. This is according to the 
MabsSi. A person purchased a house. 
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and the pre-emptor claims that the 
purchaser has demolished a part of 
the house, while the purchaser denies 
it, then the word of the purchaser will 
be preferred, but if the pre-emptor 
tenders evidence, then it will be 
preferred. This is according to the 
Fatdwd-i-Kdzi Khan. 
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As KEGAEDS APPOINTMENT OF AN AGENT 
FOE PEE-BMPTION, AND THE SUEEENDEE 
OF THE EIGHT OP PEE-EMPTION BY HIM, 
and THAT WHICH APPBBTAINS TO IT. 




wiien tlio iatter is absent, will not be 
accepted. Consequently if the owner 
tuins up aitor the agent had adduced 
proof of the purchase from Jiini, and ho 
accepts tlie allegation about his owner- 
ship but denies the fact of sale, then in 
this case the house cannot be {)re-einpted 
by the pre-emptor, and it will be 
lestored to the ownier, l)ecause they 
all agree that the ownership of the 
house is vested in him, and the agent 
has not established the sale. The owner 
will be sworn thus: “By (lod 1 have 
not sold this house,” and if he swears 
accordingly then the house must be 
restored to him. However if proof is 
adduced m oresence of thft nixmot* 
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effect that he had sold the house to the 
purchaser, then the sale mil bo estab- 
lished, and the house will be pre-empted 
by the pre-emptor, the purchaser 
and the pre-einptor are both entitled 
to tender such evidence. And if the 
seller admits the sale, and the purchaser 
denies it, and the house is in the posses- 
sion of the seller then also a decree for 
pre-emption could be passedv This 
is according to the Miilnt. If the 
purchaser admits his purchase, but 
asserts that such and such a person is 
not entitled to pre-emption, then the 
Court shall demand evidence from the 
agent (of the pre-emptor) as to the cause 
of the pre-emption, whether it is by reason 
of partnership or neighbourhood that the 
right of pre-emption accrues, and if he 
tenders proof then the Court shall pass a 
decree of pre-emption in his favour, e.g., 
he should prove that the house which 
is situated next to the house sold belongs 
to his principal. If he adduces proof that 
the house which is next to the house sold 
is merely in the possession of his principal, 
then the Court shall not accept such 
proof, and the Court shall not also 
accept the evidence of the two sons 
of the principal or his parents or his 
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.wife, and the Court shall not accept the 
Jlo| agent or the principal were 

^ -m ®’^®olute slave or slave rnukatib. This 

Sv>L{,^ according to the Mahsiit. If he (the 

^ 1*^1 agent of the pre-emptor) intends to 

I establish pre-emption by reason of 

- hyJj I i and adduces proof that his 

0 1,1 | 6 l principal has a share in the house sold, 

ujLwI ^^it the witnesses do not depose as to the 
itu? f*UiLi extent of his share, then such proof can- 

xXr^ ^^1 not bo accepted, and a decree for ore- 

StXiS La,j l^V . ^ 

t « I, t u be passed ia his favour. 

JjJf rrii. . 

s^ltxa- |l;Uo according to the ZaMira. If 

'iUo a person appoints another person as his 

jUi^b sJ ^.diu agent to pre-empt a certain house 

Icjy on his behalf, but did not inform 

him of the sale price nevertheless such 
an appointment is lawful j consequently 


tXi»b 

iU^sJb jJ , 

^ ^ if tbe agent pre-empts it for the price for 

1*^1 } ^* 1 ! which the purchaser had purchased, 

UtUf then the principal will be bound by 

it. „„ 

u much that people in general rvill not 

^l,cirWaUi be „iiii^ to pnrohaae it at euch a price, 

Udu^l whether he pre-empted it under the 

.LaS ^ ^Loib ®f file Kazi or by mutual agreo- 

; - ^ I ar ment. This is according to the Muhli. 

cK; 104 . A person appoints the pre- 

ul emptor as his agent to pre-empt the 

.WL. house on his behalf, and if the pre-emptor 
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acts accordingly then he himself will not be 
entitled to pre-empt the house in question, 
because the demand of pre-emption by the 
pre-emptor on behalf of another person 
amounts to the surrender of his own right 
of pre-emption, for what he demands is 
in effect a purchase on behalf of his 
principal, while if he demanded the 
purchase for himself it would not be 
considered a surrender of his right of 
pre-emption, and since he demands 
on behalf of another person; his act will 
obviously be regarded as a surrender 
of his own right of pre-emption ; and 
since his conduct as an agent, amounts 
to a surrender of his right of pre-emption 
it will make no difference whether the 
purchaser is present or not. And if the 
pre-emptor does not disclose the fact 
of his being an agent till he takes the 
house, and he thereafter discloses it, then 
if the purchaser has handed over the 
house in question to him it will be con- 
sidered valid, and the house in question 
will become the property of the 
principal, because it is evident that the 
pre-emptor had relinquished his right 
of pre-emption, and the act of the original 
purchaser in delivering the property in 
good faith without the decree of the 
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L^iU Kaziwill be considered as if a fresh 

sale, that is the pre-emptor after having 
U relinquished his right of pre-emption has 
purchased the house on behalf of the 
ol principal, but if the Kazi has passed a 

^ ^.5 decree of pre-emption, tlion the house 
^ ^ili ijg restored to the real pur- 

chaser, because when it is proved that 
K.U the pre-emptor had surrendered his 

- is.^ii ^ 3 * \Ss right, then it is obvious that the decree 
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of the Kazi is of no consequence and 
the house should be restored to the 

purchaser. This is according to the 
Mabsut. 

105. And if the pre-emptor appoints 
the purchaser as an agent to pre-empt 
the house on his behalf, such appoint- 
ment will be considered invalid, 
whether the house were in the possession 
of the purchaser or in that of the seller. 
This is according to the Muhtt. And 
if he (pre-emptor) appoints the seller 
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as an agent to pre-empt the house on 
his behalf, then according to the doctrine 
9 '?ds, such an act is considered 
jalid ,• but according to I&Msm it is 
imalid. And if the pre-emptor says 
to the seller, “J appoint you an agent 
to pre-empt the house for so many 
dirham, now if the purchase has 
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really taken place for that amount or less, 
JU yJ then his appointment as an agent is valid; 

L^aXSaj ^dxXfy but if the price is a greater amount, then it 
UstyA.A( is invalid. Similarly if the pie-emptor 

L«tyc.i,| <A3 |6Li says, ‘I appoint you as an agent to pre- 
empt that house provided that the house 
j to|y has been purchased by that particular 
person,” now if it happens that the pur- 
y=-D! chaser was some other person, then this 

tX&b agent’s appointment is of no use. If 

i^^cXj Uio the pre-emptor appoints two persons as 
tbs-! !o| ^ agents to pre-empt the house on his 

4)0* Uif behalf, then one of them may file the 

suit, but he alone cannot get possession 
tkTyJ l of the house without the presence of the 
lo! y - other. And if one of them surrenders 

tXa-b JS'^ the right of pre-emption in presence of 

the Kazi, then such surrender will be 
ol binding upon the principal. This is 

1^1 according to the Mahsut. If the pre- 

)Wt einptor appoints an agent to pre-empt the 
^ ^ U house on his behalf, then the agent is not 

^ entitled to appoint another person as an 

|J U agent, but if the principal has conferred a 

6^ yl! general power of attorney on the agent 

tk^ uil to do whatever he likes, then he may 

6 ^ jJ S lawfully appoint another person as sub- 

(o| w«.i.^*b agent. However if the principal had dele- 
yTd XfcbUj gated all his powers, and the agent ap- 
s,>l points another sub-agent, and also autho- 
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o~l=^ ^ fX~ ™8 Mm to do as he pleases then this sub- 

ul , ^ I agent has no authority to appoint a third 
person as an agent. And if the agent 
surrenders the right of pre-emption, then 
it is stated in the ^s^that if he surrendered 
it in the Court of the Kazi, it will be valid, 
but if otherwise, then according to ImSm 
Abu Hanifa and Imam Muhammad, and 
according to tiie former view of Imam Abu 
Yusuf it is not valid ; but subsequently 
Inmm Abu Yusuf changed his view and 
said that the surrender is valid in 
both the cases. Hence, according to 
the reports of Kitabus Shuf a ; the surren- 
der in the Court of the Kazi is lawful ; 
and there is no difference of opinion on 
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^ this point. And it is stated in the Kitabul 
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y*diS 3 wO 
(^1 tUe 

^j| jRa-Oa. 


-V jLu LHC jx ^moub 

Vthalat andifazoow AuftiV that according 
to Imam Abu Hanifa and Imam Abu 
Yusuf, the surrender of the right of pre- 
emption by the agent in the Court of the 
Kazi 18 valid, while Imam Muljammad 
holds the contrary view : hence, from 
tlie passages of KUahid Vihalat and 
Mazoon Kalhr it appears that what is 


. ^ vuan WlUib IS 

wi, oLa- mentioned in A','tafc« Shufa' is the view 

of Imam Abu Hanifi. and Imam Abu 
^^1 d,5 iaiil, Yusuf only. This isaoeording to the Mulfit. 

s^>a^l,iie«. If there are two persons who are pre- 
-fe«Ml ^ I at emptorsof a house, and the, appoint a 
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person as an agent to pre-empt the house 
on their behalf, and in the Court of the 
Kazi he surrenders the rights of pre-emp- 
tion on behalf of one of his principals 
only, and pre-empts -whole house for the 
other, then he can do so. And if he 
states before the Kazi, “ I surrender the 
right of pre-emption of one of the t-wm 
principals,” without specifying whicli of 
the two pre-emptors, and demands pre- 
emption for the other only/ then he 
cannot do so unless he states which pre- 
emptor’s right he has surrendered, and 
whose right he demands. This is accord- 
ing to tlie Mahsui. If the agent 
demands pre-emption, and the purchaser 
claims the surrender of the right of pre- 
emption by the principal, and demands 
an oath from the agent thus, “ By Grod I 
do not know that the principal has sur- 
rendered his right of pre-emption,” or if 
he demands an oath from the principal, 
'oiz.^ ‘‘ By God I have not relinquished 
my right of pre-emption,” now if the 
purchaser demands such an oatli from the 
agent, the Kazi cannot put the agent on 
oath, and if he demands it from the 
principal, then the Kazi will say to 
him ,“ Deliver this house to the agent 
and let him pre-empt it on behalf of his 
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principal,’’ and if the purchaser claims 
the surrender by the agent and demands 
this oath, then according to Imam fVbu 
Hauifa and Imam Muljammad, the Kazi 
siiall not put the agent on oath, but 
Imam Abu Yusuf holds the contrary view. 
If two witnesses depose that the agent 
surrendered the right of i»re-emption 
outside the Court of the Kaz! then also 
according to Imam Al>u Hanifa and Imam 
Muhammad, their deposition is useless, 
but Imam Abu Yusuf holds the contrary 
view. Similarly if two witnesses depose 
that the agent had surrendered his right 
in the Court of the Kazi, but before the 
decree was passed, the agency was re- 
voked, then according to Imam Abu 
Hanifa and Imam Muhammad the surren- 
der is illegal. And if the agent admits 
before the Kazi that lie has surrendered 
the right of pre-emption outside Court or 
before any other Kazi,” then such admis- 
sion is valid, and it will be considered 
as if he now surrenders his right ah initio. 
This is according to the MuhV. of Snrakhsi. 
And if two sons of the agent or of the 
principal depose that he surrendered 
Ills right outside the Court of the Kazi, 
then such evidence is admissible, but if 
the two sons of the iirincipal depose to 
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establish the appointment of an agent, or 
if the two sons of the agent depose on the 
same point, then it is not admissi- 
ble. This is according to the Mahsut. 


106. And if a person appoints an 
agent for the sale of his house, and he 
sells it for 1000 dirhams, and thereafter 
reduces 100 dirhams from the price in 
favour of the purchaser, but he himself 
makes up the reduction to the principal, 
then the pre-emptor must pre-empt the 
house for 1000 dirhams. This is accord- 
ing to the MuMi of Sarakhsi. If the agent 
purchases the house and takes its posses- 
sion, thereafter the pre-emptor demands 
pre-emption from him before he had 
actually handed over the house to the 
principal, then such demand of the 
pre-emptor is valid, but if he demands 
pre-emption after the agent had 
delivered possession of the house to 
the principalj then the demand will be 
invalid, and the right of pre-emption 
will be invalidated. And this is the 
accepted view. This is according to the 
Khizdnatul Muffin and Fatdtod-i-I^uhrd, 
and a similar view is held in the Mutun. 
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If the seller is an agent of another 
>^UJ| person, then the pre-eraptor is entitled to 

pre-empt the house from him provided 
ouK |6( xjue house is in his possession, because 


he is an (contractor), and similarly 
where the seller is an executor of a deceas- 




(5^' 


tXSU sjo 

person, then the pre-emptor is entit- 
led only to pre-empt those things which 
he is entitled to transfer. This 
is according to the Sirajal Wahaj. 
If the purchaser, before the pre-emp- 
tor files the suit for pre-emption says, 
“ I have purchased this house for such and 
such a person,” and then hands over the 
house to that person, thereafter the pre- 
emptor appears, then there can be no 
ground for litigation between him and the 
purchaser. But if the purchaser says 
the same after the pre-emptor had filed the 
suit for pre-emption, then he will continue 
to be a party to the suit. But if the 
purchaser adduces proof to the eifect, that 
he had said the same before the sale took 
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3sJi 
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iaiLuJj 

1*1^ f aULci 
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20 ! 




i5 |J place, that he was an agent of such and 


far 


such' a person, then according to one view 
this evidence will not he accepted, hut 
it; is ..reported from Ifuani Muliiaminad that 
such evidence will he accepted to 
suspend the litigation till 'the-pe'rson-in 
whose favour the admission is made 
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appears before the Court. This is accord- 
ing to the Muh'it oi Sarakhsl. 

107. If a person appoints an agent 
to demand pre-emption in a particular 
house, then he is not entitled to 
pre-empt another house, because agency 
for a particular purpose is limited to 
that purpose only, and the principal 
by specifying the house, has limited 
the agency ; howeTor it will be other- 
wise, if the agent is given a general 
authority in respect of pre-emption ; but 
even here he cannot litigate to recover 
debt or any other right except that 
of pre-emption; since the agency is 
confined to pre-emption only, therefore 
he is entitled to litigate only for that 
purpose. And if the piuncipal appoints 
an agent to demand pre-emption the 
latter pre-empts the house, thereafter 
a certain claimant brings a suit assert- 
ing his right in the house pre-empted, 
then the agent need not be made 
a party to the suit. And if the agent 
discovers some defect in the house, 
subject of pre-emption, then he is entitled 
to cancel the sale on account of the 
defect without waiting for the assent 
of the principal. This is according 
to the Mab^t. If a person appoints 
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an agent to exercise all his rights 
j xl (3** prcesenti conduct ligitation and take 
jJ possession’ then he is not entitled 

ijl to demand pre-emption, though he is 
gOitAi entitled to take possession of the house 

^ D3 for which a decree of pre-emption has 

- been passed. This is according to 

yK ^ 1^1 ^ the Muhlt of Sarakhsl. If a person 

jJ XJU.& ,«>JLiaj appoints another person to demand 
jjs pre-emption, and the agent turns up 

yoJ| »Uj Oj* when the property, subject of pre- 
emption, is submerged under water or 
the trees are burnt up," and the agent 
Ji'jJl pre-empts the property at its original 

y^i yalue, but the principal disapproves of 
^xUr,..; JS'yJ^ this transaction, nevertheless it will be 
^ \dS' so^ binding upon the principal, and he can- 
not cancel it. This is according to 
JuTJl ,.yc the Mahsui. If the purchaser asks 
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XjtAiiJl ,_maj the agent of the pre-emptor not to 

Sjui sift v_iXo file the suit for a certain length of 

xj| time with the condition that the agent 

^U. y iLoynA. W'ill retain the pre-emptive right, then 

kiSSuQ i fiiy such suspension is lawful. This is 

according to the Muhlf of Sarakhsl. 

Jus Jus'll If the agent dies before the period 

‘ It seems that the Agent has no power as regards pre-emption 
for the latter is a right in future, i.e., it only accrues after sale of 
the property. 

* Destruction due to supernatural causes (vis major) and in 
this case the pre-emptor must pay the full sale consideration. 
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jt^Lo expires and the principal was not in- 

y^i s,3j*o formed of his death, then the principal 

f5U xXxJiM will still retain his right of pre-emp- 

|vic j tion. But if the period expires, and the 

|J 5 ! |JL» principal comes to know about the death 

of the agent, and still he makes no 
sMiJi iki xl ^.yJkj demand of pre-emption or appoints no 
j»Xs!J| l*r xl agent to demand pre-emption on his 
Ja.a behalf, then his right will be extin- 

IcXffl viwtAj guished. However if the principal 

StXJl is away in some other town, then he 

dU5 will be allowed a reasonable period 

yst> ^ of time sufficient to enable him to come 

^ liXf u«UJ| over to the place by an ordinary mode 

of journey. This is according to the 
Mahsut,. 
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CHAPTER XII 

The Right op PRE-iaiwioN per- 
taining TO Minors. 

108. As regards pre-emption a minor 
person is on the same footing as an 
adult. This is according to the Mabaiit. 
And even a foetus in the womb 
has the right of pre-emption just like a 
grown-up person, provided it were born 
at less than six months from the time of 
purchase, but if born at six months or 
more from that date, ho will have no right 
of pre-emption. Because in the latter 
case it cannot be presumed nor can it bo 
established that the child was conceived 
at the time when the purchase took 
place.' However if the father dies 
before the sale transaction and the foetus 
inherits some property, then he will 
be entitled to pre-empt the property sold 


' Under the Miiluinnnadan law in order that the child should be 
legitimate it tnust be conceived in hiwful w-edlook ami it must 
be born at least six months from the date of marriage. Qucere 
whether a child born within less than six months of the marriage 
of his parents should be considered legitimate under Section 112 
of the Indian Evidence Act 1872, vide by the pi’esent author 
; A Dissertation on the Muslim Law of Legitimacy” vide also 
Seleh Muhammad vs. Muhammad Harneod, 48 All., 625 (1926). 
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though liis birth should take place, 
at six months or more from the date of 
the sale ; for in this ease his Gonception 
in the womb is established impliedly. 
When the right of pre-emption accrues 
in favour of a minor, the person to 
demand and take possession, is his own 
lawful guardian, viz., his father, or his 
father’s executor, or his paternal grand- 
father, or the grandfather’s executor, 
and finally his guardian duly appointed 
by the Kazl. If there is none of these 
to pre-empt on his behalf then his right 
remains intact, till he attains sufficient un- 
derstanding (puberty). And if the option 
of puberty ‘ and the right of pre-emption 
accrue at the same time, he may either 
rescind the contract of marriage, or 
demand pre-emption, and whichever 
he first mentions that takes effect, and the 
other becomes void ; but this fatal conse- 
quence however, may be averted thus by 
saying, “I demand both of them, Shuf-a^ 
and the option of puberty.” And if the 
lawful guardian of a minor surrenders 
the right of pre-emption, when able to 
make, then the right becomes void, with 
the result that the minor on attaining 


* The right vested in a minor to repudiate the marriage on 
attaining puberty. 
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puberty cannot avail himself oftlie right of 
pre-emption. This is so according to Imam 
Abu Hanifa and Inmin Abu Yusuf. And 
further according to them, if the father, or 
his executor, or any one coming Avitliin 
the meaning of lawful guardian should 
surrender the minor’s right of pre-emp- 
tion, the surrender -will bo valid. So 
that if the minor on attaining [)uhcrty 
will have no power to pre-empt the 
property sold. It is immaterial whether 
the surrender w'as made in the Kazi’s 
Court or elsewhere. This is according to 
the Muhtt. And if the purchaser buys a 
house at such a high price as people in 
general wdll not be willing to pay for 
it, and the i)re-emptor of that house 
happens to be a minor, and his father 
surrenders his minor son’s right, then 
some of our jurists hold that in such a 
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case the surrender will be valid, and 
this is so according to Imam Muhammad. 
But according to all jurists the correct 
view is that such surrender is invalid, 
for since the price is excessive, the 
father is deemed to have no right to 
pre-empt on b(>half of the minor, and 
mere silence to demand pre-emption or 
its surrender is valid only where a 
person is able to pre-empt the property, 
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^ tXAe therefore the minor when he will attain 
puberty, will be allowed to pre-empt 
it. This is according to the Mahsut. 

And if the father of a minor surrenders 
his minor son’s right of pre-emption 
while the purchase has taken place for 
a very small price, then according to 
the report from Imam Abu Hanifa, the 
surrender is lawful, but according to 
Imam Muhammad, it is not lawful, and 
tliere is no report from Imam Abu Yusuf 
on this point. This is according to the 
Kdfi.'^ 
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109. A father purcliases a house 
for his minor son, and the father him- 
self is its pre-emptor, then according to 
us,* the father is entitled to pre-empt 
the house. This is similar to the case of 
a father purchasing the property of his 


' Under the Aiiglo-Muhainniadan Law it seems that in all 
these oases the surrender will be deemed to be lawful and the 
minor will have no right to demand pre-emption on attaining 

puberty. 

The Hunafi jurists. 
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minor son for himself. Now the ques- 
tion arises as to how he should pre-empt 
the house, and the answer is that the 
father should say “ I purchase it and I 


scXsa pre-empt it.” If in the place of a fatiier 

^lOJf sjj8 his executor and the fact of his 

U pre-empting the property wore in the 

|jJ| iU-o 1^ b of the minor, c-p., the price of 

house was 10 dirhams^ i)ut tlie 

J^b ^g>oyS\^£JxJi\ executor purchased it for 11 dirhams, 

(^b then since the actual price of the house 

.yyas 10 dirhams and the executor had 

'• 3aba.^^J purchased it for 11 dirhams, then 

jUi.^b in pre-empting the property 

xiUa was obviously in tlie interest of the 

xlLsJl 0b minor. Hence according to the view 

ti Imam Abu Hanifa based on Qins and 

x*A^b ■ , 

(3=. ^3 lu i'.Ax! ,n reports from Abu Nusuf, 

executor is entitled to pre-empt just 
iUiAJb Ai>-b in the same way as he is legally entitled 
>#• * purchase the property of a minor for 

himself. However if tiie exercise of 
the right of pre-emption is dis- 

advantageous to the minor, e.g., the 
Jb purchase of the house for the minor 

^ x«aJ took place for a fair (ecjual) value, then 
® . according to the consensus of opinion, 
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: : executor is not entitled to pre-empt 

, ^ : i j j^st in the suine way as tlie executor 

: '’r^ is not allowed to purchase for himself 
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the property of a minor at its fair value. 
This is the view according to all jurists. 
Hence where the executor is allowed to 
pre-empt he should say, “I purchased 
it, and now demand pre-emption,” 
and then refer the matter to the Kaz!, 
who will appoint a Curator on behalf 
of the minor and from whom the executor 
might pre-empt the property and pay 
the price to him, and thereafter the 
Curator will entrust the price to the 
executor. This is according to the Miih^t. 
If a father purchases a house and his 
minor son is its pre-emptor, and the father 
does not pre-empt the house on behalf of 
his minor son then the son, on attaining 
majority (puberty) will not be entitled 
to pre-empt the house, because his father 
had the power to demand it in pre-emption, 
since nothing prevented the father from 
demanding pre-emption, and his silence 
has invalidated the right of pre-emption. 
And if the father sells a certain house 
of his own, of which his minor son 
is its pre-emptor and the father does 
not claim pre-emption (on behalf of his 
minor son), then the minor’s right of 
pre-emption is not invalidated, and he 
on attaining majority (puberty), will 
be entitled to pre-empt it, because in 
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this case the father had no power to 
pre-empt for he was himself the seller 
and the silence of such person who is 
not able to demand pre-emption cannot 
extinguish the pre-emptive right of 
another person. And if the executor 
sells a certain house or purchase it 
for himself, while his ward (minor) is its 
pre-emptor, and he does not demand pre- 
emption on behalf of his ward, then the 
ward will retain his right of pre-emption 
until he attains majority (puberty). This, 
is according to the Zahhira and the 
MuhU of Sarahhsi. 


110. Therefore the law appears to be 
that where the father purchases a house 
for himself while his minor son is its 
pre-emptorj then if there will be no harm 
to the minor son’s in pre-empting the 
father’s purchase, that is when the price 
of the house is fair or is such that its 
value is tolerable in tlio general estima- 
tion of the people, then the minor son even 
after attaining majority (puberty) will 
be entitled to pre-emption, notwithstand- 
ing his father’s implied surrender, but if 
there is a likelihood of some harm to 
the minor in pre-empting his father’s 
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' purchase, that is if the father has paid for 
the house such an amount that people 
in general will not be inclined to pay, 
consequently the father did not demand 
pre-emption on behelf of his minor son, 
then the latter on attaining majority 
(puberty) will have no right of pre-em- 
ption, because the father (in the capacity 
of the lawful guardian is not authorised to 
deal with the property of the minor son to 
(his son’s) disadvantage. This is accord- 
ing to the Muhtt. If a father or an executor 
says, “I have purchased this house for 1000 
dirhams iov this minor,” and the pre-em- 
ptor says, “Fear Grod, you have purchased 
it for 500 dirhams” then if the father 
or the executor admits this statement, it 
cannot be binding as against the minor, 
and the pre-emptor will have to pre- 
empt it for 1000 dirhams \ however if the 
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^ x3tXja3 pre-emptor adduces proof that the 

^L? property was actually purchased for 500 

dirhams only, then such proof will be 
S I This is according to the Tatar 

Khdniyya. If a father purchases a 
certain house for his minor son, and 
the pre-emptor disputes its price, then the 
word of the father will bo accepted, 
as he denies the claim of the pre-emptor 
for the price offered for it, and 
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tile fatber ■ is not bound to swear and Ms 
refusal to take the oath will he of no con- 
sequence* This is according to the 3£uhi}. 



CHAPTEE XIII 
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Op Pee-emptioit in Case op 
Exchange OP Commodities. 

1 1 1. If a person exchanges property, it 
will be obyionsly for something that belongs 
to the “Class of Similars,” e.p'., things 
estimated by a measure of capacity or 
weight or number, or for something that 
belongs to the “Class of Dissimilars,” e.g., 
grain in general, a piece of cloth, a slave, 
or similar things. According to our jurists 
in the former ease pre-emptionisallowed at 
a similar thing, and in the latter case pre- 
emption is allowed, at its value. If a 
mansion were exchanged for anotherj then 
the pre-emptor of each shall pay its value 
because mansions are not of the “Class of 
Similars.” And when a mansion is sold for 
a chattel, the pre-emptor is allowed to pre- 
empt it for the value of the chattel. And 
if the chattel actually perishes before its 
delivery to the purchaser, then between 
the seller and purchaser the sale would be 
cancelled, nevertheless the pre-emptor is 
entitled to pre-empt the mansion for the 
value of the chattel. And similarly if the 
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vendee takes possession of the mansion, 
y} and does not deliver to the vendor the 

chattel which meanwhile perishes, never- 

ijcyJl theless the pre-emptor would still pro-ompt 

^ d-U> ^ the property for the value of the chattel. 

Li I The pre-emptor is to take the property 

dJwJL? Uj for the agreed consideration and not in 

UiJ lieu of anything which subsequently has 
beengiven instead of it. Thus if a person 

^IcXJt 15^:.^! yi purchases a mansion for dw•/^a«^s or (fbnn-s, 

and afterwards delivers instead of the 
jobb ^0 amount a certain chattel, nevertheless the 

jA*b Lcyf, pre-emptor can pre-empt the mansion for 

,»j8|^0Jb dirhams and not for the value of chattel. 
- ^ Ids' This is according to the Badayi'. If 

i 3 yXJ^\ |d|^ a house is exchanged for a particular 

l^p slave, the pre-emptor jnay pre-empt 
it for the value of the slave ; even though 
^1 the slave were to die before seller takes 

u;U bdLc its delivery, and whereupon the sale be- 

iWl tween the seller and purchaser would be 

^Ul( cancelled, nevertheless the pre-emptor 

pf^l according to our jurists is entitled to 
Udi^b take the house for the value of the slave. 
^^^bjo^cWl Similarly if the seller invalidates the 
sale on account of some defects dis- 
d^b covered in the slave, and returns him to 

|J ^J|y the purchaser, nevertheless the pre- 
tUl, die emptor is entitled to take the house for 

cP ^ldJ| the value of the slave ; however if none 
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of these incidents happen, then the 
pre-emptor is entitled to pre-empt the 
house from the buyer, in lieu of the 
value of the slave, who will remain 
with his previous owner, and the 
purchaser will have no right against him 
(slave). If the pre-emptor takes the 
house from the purchaser for the value 
of the slave under the decree of the Kazi, 
or by mutual arrangements, and then the 
slave happens to die before possession is 
taken of him or a defect is found in him, 
then its price should be paid to the 
seller. This is according to the Mahsut. 
Imam Muhammad has stated in the 
Asl that when a house is exchanged for 
a slave and the pre-emptor pre-empts 
the house for the value of the slave 
under the decree of the Kazi, and after- 
wards the slave is claimed by another 
person, the decree of pre-emption will 
be annulled and the house will ■ be 
taken back from the pre-emptor. This 
effect follows when the pre-emptor takes 
the house in lieu of the value of the slave 
in accordance with the decree of the 
Kazi.. But if the purchaser delivers the 
house to the pre-emptor voluntarily in 
lieu of the value of the slave, which 
has been made known to the pre-emptor, 
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that is, the value is ascertained, and 
thereafter the slave is claimed hy 
another and is taken possession of, in 
such circumstances the purchaser will not 
be entitled to the house for his act 
(voluntary transfer) will he consi- 
dered as a sale de novo, and the seller 
is entitled to receive the price of 
the house from the purchaser. However, 
if the value of the slave has not been 
mentioned to the pre-oinptor, and the pur- 
chaser delivers the house to him in lieu 
of the value of the slave, then the pur- 
chaser has the right to reclaim the house 
from the pre-emptor. This is according 
to the Muhli. 

112. If a house is exchanged foi- a 
slave, and thereafter the slave is return- 
ed on account of some defect subse- 
quently found in him, then the pre- 
emptor will take the house for the value 
of a sound slave; because the slave was 
entered into the contract as sound, and 
with respect to the pre-emptor he stands 
in the same conditon, whereby a right to 
him was acquired under the contract. 
If a slave was exchanged for a mansion, 
then this case and tlie purcliase of a 
mansion for a slave are both alike. This 
is according to the Mabsut. If a 
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(XwJi person exchanges a house for a slave, 

> ( which is owned by another person who 

^*^^1 confirms the transaction, then the prO'- 
>1^1 emptor will be entitled to pre-emp- 

(3iWu«txLi*jijyj^vo tion. If the exchange of some property 

takes place for a definite thing capable 
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of being estimated by a measure of capa- 
city or weight, and then if such a thing 
is reclaimed on proof of ownership 
by another person, the right of pre- 
emption will be extinguished because 
a definite thing is treated in the same 
way as a slave. But if the thing in lieu 
of exchange is due from the purchaser 
and he delivers it to the seller, afterwards 
it is reclaimed on proof of owner- 
ship by another person, then the right 
of pre-emption cannot be affected in any 
way, because a thing, subject of exchange, 
duly delivered by the purchaser, is treated 
in the same way as dirhams. It is reported 
in the Muntaqa by Ibn Sama‘a that accord- 
ing to Imam Muljammad if a person pur- 
chases from another person a house in Kufa 
for ascertained or unascertained quantity 
Kar' of wheat, and both of them respeo- 


' A measure of capacity consisting of six ass-loads (Lane s 
Arabic-Bnglisli Lexicon). 
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Jb ^IXi^b tively interchange possessions, there- 
( 5 jX£kJ| oUi (jS g^fjigp jjjg pre-emptor brings a suit 

i ^ S £qj, pre-emption in Mar? and the 

suit is decreed against the purchaser. 
And it is immaterial whether the house 
is situated in Kufa or Marv, the pur- 
chaser is entitled to demand an equal 
quantity of wheat in Kufa, and after 
having done so he should deliver the 
house pre-empted to the pre-emptor in 
Marv. And if he desires he may deliver 
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the house to the pre-emptor in Marv and 
via.^ yC)\ take the price of the wheat at the rate 
available in Kufa. And it is reported in 
the Muntaqa that if the current price 
of one Kar of wheat is the same in both 
the places* then the pre-emptor should 
deliver the Kar of wheat at the place 
where he obtains the decree. And if 
I ^ I dU As there is any difference in the price, and 
'iLtii eudaju the rate of the wheat in the place where 
the pre-emptor wishes to give is high, 
then the pre-emptor is entitled to give 
the wheat at either place at his pleasure, 
but if the wheat were cheaper at a certain 
place and the purchaser also agrees then 
(5‘^ 1 I ^ he may take it there, and if the price were 

the same then the pre-emptor may give 
^ iSdS" P-\^\ the value of wheat at any place to the 

-.JoAsxJt purchaser. Tiiis is according to the 
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^ ( ^ If a person purchases a house 

i ^Uvi ^ for a Kar of dates, and the pre-emptor 
i (Xaj appears after they were consumed, then 

| u>is^ I he will be entitled to pre-empt the 
ii xiU ,j«U} I house on paying the value of the dates. 
^ 1 t)J I This is according to the Kaft. 

- I ^ 1 jX» 
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Ojf the voidability and bevooation op 
SALE AND OTHBE THINOS PEBTAINING 
TO IT. 

113. If the purchaser after taking 
possession discovers some defect in the 
property, and returns it because of tlie 
defect, and this fact is known after 
the pre-emptor relinquishes his right 
of pre-emption, then the pre-emptor will 
be entitled to pre-empt the property 
providedit has not been returned under the 
decree of the Kazi; for if returned 
under the decree of the Kazi, the pre- 
emptor cannot pre-empt it. If the pur- 
chaser before taking possession returns 
the property on account of some defect, 
then the pre-emptor will not be entitled 
to pre-empt, if the return was effected by 
the decree of the Kazi, but if it was 
effected voluntarily, even then Imam 
Muiiammad holds the same view, how- 
ever our jurists differ on this point on 
the authority of Imam Abu Hanifa and 
Imam Abu Vusuf. Some hold that there 
is pre-emption, and others say that there 
is no right of pre-emption. If the pur- 
cliaser returns the property on account of 
the options of inspection or condition, then 
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I^U the pre-emptor will not be entitled to pre- 
erapt the property irrespectiYe of the 
fact whether the return takes place before 
or after delivery of possession, and whe- 
ther it was effected voluntarily or not. 
'l''his is according to the Muhlt. If the 
pre-emptor surrenders his right of pre- 
emption, thereafter the purchaser returns 
the property, and if the oauae of return 
is such as renders the sale absolutely 
void, such as the options of inspection 
or condition, or the return is on account 
of a certain defect before taking posses- 
ujl i5^ sion whether by the decree of the Kazi 
or voluntary, or it is on account of 
some defect discovered after delivery of 
possession, by the decree of the Kazi, 
in all these cases the pre-emptor will 
not be entitled to pre-empt the property 
at all. If the return takes place on 
account of some cause which renders the 
transaction voidable as between the 
seller and the purchaser, then it tant- 
amounts to a new transaction with re- 
ference to a stranger, e.g., after taking 
possession the return is effected volun- 
tary on account of some defect, or the 
return is in accordance with some 
agreement, then the pre-emptor will 
be entitled to pre-empt the property 
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de novo. If the pre-emptor does not 
give up his right of pre-emption until the 
seller and the purchaser mutually rescind 
the sale, then the right of pre-emption 
■will not be extinguished. It is iin ma- 
terial whether the cancellation took i)lace 
on account of some cause, which renders 
the transaction absolutely void) or which 
renders the transaction voidable, or 
renders it as if sale de novo. This is 
according to the Zakhira- If a person 
purchases a house or land, and the pre- 
emptor relinquishes his right, thereafter, 
the seller and purchaser mutually allege 
that the sale was a mere agreement be- 
tween them, and the pnrcliaser returns 
the house to the seller, then the pre- 
emptor has no right of pre-emption 
afresh, for no right of pre-emption survi- 
ves after its relinquishnient, and further 
mere agreement does not give rise to pre- 
emption, and this was a mere agreement 
according to their own admissions, and 
hence the pre-emptor has no right of 
pre-emption. It is reported in the 
Muntaqd that if a person purchases a house 
and takes its possession, and the pre- 
emptor surrenders his right of pre- 
emption, thereupon the purchaser says, 
“I have purchased it for another," wdiile 
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the pre-emptor says, “ No, you have 
purchased it for yourself, and now you 
are selling it again. So I will pre-empt 
the house under this new sale,” then 
in this case, the word of the pre- 
emptor would be accepted. However 
if the vendee were absent, the pre- 
emptor will not be entitled to pre- 
empt it until he turns up. And 
if the purchaser says, “I will adduce 
proof that I purchased this house 
under the order of that person,” then 
such evidence will not be admissible 
unless that person presents himself. This 
is according to the MuTilt If the pre- 
emptor relinquishes his right of pre- 
emption, thereafter the purchaser allows 
a day’s option to the seller, such option 
is lawful ; if the seller cancels the sale 
during that period, then Ibn Sama'a 
reports that according to Imam Muham- 
mad the pre-emptor will not be entitled 
to demand pre-emption de moo, but, 
Hasan bin Ziyad reports from Imam 
Abu Hanifa and Ibn Sama‘a also 
reports from Imam Abu Yusuf that 
the pre-emptor will be entitled to 
demand pre-emption. This is according 
to the Mttlfii of Sarakhsi. 
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Os’ PEE-EMPTION BY NON-MuSBIMS 

1 14. Tf a Christian exchanges a house 
from another Christian for a carrion or 
for blood, (Muslim) pre-emptor is not 
entitled to pre-empt it.’ Tf a Zmml'^ 
purchases a house from another 
Zimml for ^ine, and .they mu- 
tually interchange possession, subse- 
quently the -wine turns into vinegar, 
and both the seller and the purchaser 
embrace Islam, meanwhile half of this 
house is reclaimed by another person on 
proof of ownership, thereafter tlm pre- 
emptor turns up, then ho will be entitled 
to pre-empt half the house for half the 
value of the wine, but cannot take for half 
the value of the vinegar. The purchaser 
would reclaim half the vinegar from the 
seller if still unconsumed, and if the seller 


’ It seems that the author contemplates that this (rauHaction 
takes place between non-Muslim aliens residing in a Muslim 
State, for a Christian subject of a Muslim State is known as 
a Zimmi and in this case there is a right of pre-emption. 

. ® All non-Muslim subjects of a Muslim State are under the pro- 

;.i . : ; ; , teotion of the law in the same way as Muslim subjects. 
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has consumed it, the purchaser would 
claim an equal amount of similar vinegar. 
This is according to the Muhzt. If a 
exchanges a house from another 
Zimmt for wine or for a pig and the pre- 
emptor is either a Zimml or a Muslini, 
then according to our jurists (Hanafi) the 
right of pre-emption arises. If the pre- 
emptor is a then he will pre- 

empt the house for the equivalent quan- 
tity of similar wine or for the value of 
the pig ■ but if the pre-emptor is a Muslim, 
then he will pre-empt the house for the 
value of the wine or the pig. It is so men- 



tioned inthe Baddy^i. A house is ex- 
- V j changed in lieu of wine and it has two pre- 
j) emptors, one being a non-Muslim, and the 

ylXlf other a Muslim. The non-Muslim will pre- 
empt half the house for half the quantity 
|wL*J} of similar wine, while the Muslim will 
^ pre-empt the other half for half the value 

cf the wine. If the exchange is in lieu of 
“**■1 a pig, then each pre-emptor will pre- 

empt for half the value of the pig. This 
Ids' is according to the MuhU of Sarahhsz. 
If there are two pre-emptors of a house, 
-U^ one is a Muslim and the other is a Zimmz, 

jU-wLs subsequently the Zimml embraces Islam, 
then the Zimml is also entitled to 
pre-empt half the house for half the 
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iiJsi value of the wine, as he would have been 

; ! JIxw <X<u3| entitled to do so, had he been a 
|ciX» jusu-i Muslim at the time of sale. This is 
according to the Kafi- If a house 
, | is exchanged for wine and either the 

^5^ seller or purchaser embrace Islam 

before possession of wine is taken, 
then the sale will be cancelled whe- 
\3*- 0^1 ther possession of the house has been 

(5" (^1 delivered or not, but the pre-emp- 
tor’s right of pre-emption will not be 
mli’ij! invalidated, and hence, if the pre-emptor 

ULv .0 ysa 'vvere a Muslim or the person from whom 
Uwiju« be demands pre-emption were a Muslim, 

bli' the pre-emptor will be entitled to 

>iU<j JJUi UtXe>| pre-empt the house for the value of the 
uf^ wine, and if both were non-Muslims, then 

the pre-emptor will pre-empt in lieu of an 
u^iX«(jJ 4 XSU£j| equal quantity of similar wine. If after 
delivery of wine and before taking pos- 
session of the house either the seller or 
fo|^ purchaser embrace Islam, then the tran- 

jJ I saction of exchange remains valid. If a 
Zimml sells* a Kanisa or Be^'at or 
yU ^b p Baitunnar, the sale is valid and the 
right of pre-emption arises. This is 
according to the Madsui. 


Places of worship of the Christians, Jews and Parsees 
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If a ‘ purchases a house 

1*^ and afterwards he is put to death, never- 

JJa^- |J Jj: 5 theless the pre-emptor’s right will not 








M 


cXaiJ I 

r^V 

j4' 


; 


I Jo 


V 


I.. . 

KXJiMiJ f 
{ 

L5^ _j( 

Kit^yS^ I 

J iXXSi. L^jO 

(5i \dS^ 

\ icuSX.« 

|vU( ^ 

tM I JJylf 

;lJo 

U 

(J xl U 

^uLwuU 
dux ^ 






''(X«£!uO 




be annulled) because the right of pre- 
emption appertains to the sale of the 
property which has already taken place, 
and any subsequent effect on the contract 
cannot invalidate the right of 
pre-emption. If & Mttrtadd sells the house 
and afterwards is put to death or he 
retires into Ddr-ul-Harh,^ then accord- 
ing to Imdni Abu Hanifa the right of 
pre-emption does not arise. This is 
according to the Muhit of Sarakksl. If 
a Murtadd again becomes a 
Muslim before he retires into Ddr-ul- 
Harh, then the sale will be deemed to 
be valid, and the right of pre-emption will 
arise. If after entering Ddr-ul-Harb and 
after the distribution of his property, the 
Murtadd seller becomes a Muslim, then no 
right of pre-emption will arise; but 
according to the two disciples the sale 
will be considered lawful and the right 
of pre-emption will arise* it is immate- 
rial whether he embraces Islam or 
retires into Ddr-ul-Harb. If a Muslim 


‘ A Muslim who has renounced Islam. 

* All non-Muslim States are denominated as Dur-ul-Harb, 
while Muslim States are known as Dar-ul-lslam. 
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|vL»| xxiSJl purchases a house, and its pre-emptor is 
; ^ who is put to death on 

, tu J lIji having renounced the faith, 

\J^dL y ^ natural death, or retires 

^^r-ul-Earb then his right of 
0^1 ^li3o pre-emption is thereby extinguish- 
' ' ^ Jio* be entitled to 

’ pre-emption. If a woman Murtadd 

^ h right of pre-emption and she 
oJLksw^l^lt^ retires into Bdr-ul-Harb her right will be 
ojK" L(^£*A^ annulled. If such woman Murtadd sells 
a house, the pre-emptor has a right to pre- 
empt it. If a Murtadd whether male or 
female were a pre-emptor and he or she 
relinquishes his or her right ofpre-emp- 
ijjs relinquishment will be 

SowAlb^fjJl and if he or she does not surren- 

^Ui| xJ ijdSj ^ ^er the right and demands the property 
un - ill dSj^ in pre-emption, then the Kazi will not 

^ 'decree of pre-emption in his or 
./ ’ favour, but if he or she again em- 

^Ul|jw3^ul^aJ Islam, then the Kazi will decree 

|3 ^Jhxj pi*6-ernptioii, but if the Kazi has already 

^ ^ annulled his or her right of pre-emption, 




!a| thereafter he or she again become 

I .Ui' 1 have no 

pre-emption. If the Kazi 
1^* ^^1 <^be Murtadd to think 

xJycJjJ over the matter, thereafter he or she 

accepts Islam, then the right of 
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pre-emption, arises provided pre-emption 
was demanded immediately on receiv- 
ing the information of sale, but if no 
demand was made until he or she again 
become Muslims, then the right of pre- 
emption had been extinguished because 
pre-emption was not demanded immediate- 
ly after the information. If a Murtadd 
enters into Ddr-ul-Harb, and a part of his 
property is sold before the distribution 
of his property among his heirs, then the 
right of pre-emption will arise in favour 
of his heirs. If &, Murtadd exchanges a 
house in lieu of wine from a Muslim or a 
Zimmi^ then since such an exchange is 
void no right of pre-emption will arise. 
This is according to the Mabmt. 

116. If a Harhi Mustdmin, alien,* 
purchases a house, and subsequently retires 
into Ddr-ul-Harh, then the pre-emptor 
would retain his right of pre-emption, and 
he may demand pre-emption whenever he 
meets the vendee, because his retirement 
into Dar-ul-Harh amounts to his civil 
death, and civil death of the purchaser 
does not extinguish the right of pre- 
emption. This is according to the 
Muhli. If a Muslim purchases a house 


* Those aliens who are protected by the Islamic law. 
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9 in Daftd-Islam and its pre-einptor is a 

Harabz Mmtdmin, and he has retired 
, into Ddr-ul-Harb^ then thereby his right 

of pre-emption will be annulled ; it is 

CAJJaj ' . , ' ■ ^ 

y inno^'torial whether he was informed of 

A ) the sale or not. If a SarU Mnstdmin 

purchases a house, and the pre-emptor 

- ^ also is a Harbt Mustdwiin, and thereafter 

both retire into Ddr-ul-Earb, then the 

xxiji pre-emptor will have no right of pre- 

M I . emption, because his retirement into 

Ear-ul-Harb is like civil death of a 

person in Dur-^uhlsldm^ for the house is 

ysb in Ddr-uUMdm. If both the pre- 

* einptor and the purchaser are in Ddr-uU 

f. ^ ^ ^ 

the pre-emptor is either a 

4 . MusJini or a Zifywii who has i*Af;h»Arl ini:A 
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engages an agent to demand pre-emption, 
and he himself retires into] Ddr-ul-Harb 
then his right will be annulled in the 
same way as it would be if the pre- 
emptor were to die after appointing an 
agent. If the pre-emptor is a Muslim 
or a Zimmi and he appoints a Harabz 
Mustamifi as his agent, and the agent 
retires into Ddr-ul-Hm'b, then the agency 
is terminated, but the right of the 
pre-emptor still survives, because the 
retirement of the agent into Ddr-td- 
Hdrh is like his civil death, and the death 
of the agent puts an end to the agency 
and not to the right of pre-emption of 
the principal. This is according to the 
Mabs^t. If a Muslim purchases a house 
in Dar-ulSarb and its pre-emptor is also 
a Muslim, and afterwards all the people 
of JDdr-ul-JSarb embrace Islam, even 
then the pre-emptor will have no right 
of pre-emption. It should be noted that 
all rights, which require no decree of 
the Kazi for perfection, accrue inde- 
pendently both in Ddr-ul-Harb and in 
Ddr-ul-Isldm^ but all rights which are 
perfected by the decree of the Kazi do 
not arise in favour of Muslims in 
Ddr-ul-Harh, The examples of the 
former case are sale and purchase, 
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institution of slavery, emancipation 
prayers and fasting. All these equal- 
ly apply to all Muslims in JDar-ul- 
Harb, and an example of [the latter is 
Zma (illicit connection with a woman), 
hence if a Muslim residing in Dar~ 
ulrEarb commits Zina, thereafter that 
Dar-ul-Harb becomes a Dar-td-Islam, 
then he would not be subject to 
punishment. This is according to the 
Mnhlt. 
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The prescribed punishment of lOO stripes under the Musi 
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CHAPTER XVI 

Op PEE-EMPTIOIT DUEIN& SICKNESS. 

117. If a patient purchases a house 
for t-wo thousand dirhams whereas the 
actual ¥a1ue of the house is 1000 dirhams^ 
and besides that he had with liim one 
thousand dirhams more, thereafter he 
died, in this case the sale is deemed lawful, 
and the pre-emptor will be entitled to 
pre-empt itj because the patient may be 
deemed to effect a malidhdt , ' concession 
purchase, and paid intentionally one-third 
of the price more, and this cannot affect 
the right of pre-emption. If a patient 
sells a house worth 3,000 dirhams for two 
thousand dirhams^ and its pre-emptor is 
a stranger,^ then he has the right to take 
the house for two thousand dirhams. This 
is according to the MahstiL A. patient sells 
a house worth 2,000 dirhams for 1,000 
dirhatm and he has no other property ex- 
cept this, then the purchaser will be asked 
to take the house for two-thirds of 2,000 
dirhams or give up the sale ; and the 


* A sale where the object is not to make gain, it is in the ' 
nature of a special concession, in this case it is a case of purchase 
at an increased price, but usually it is a case of sale at a reduced 
price. A Muslim is entitled to make bequests to the extent of § 
of the net assets, hence it is presumed that he can suffer loss 
voluntarily to the extent of i of his property. 

* In the sense that he is not an heir. 
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pre-emptor is also entitled to take the 
Oil oJjj laIL? house for 1,000 and one-third of 1,000.* 
^ \dS' This is according to the of Snrcd'Asl 

If a patient sells a house worth 3,000 
(j^*b for 2,000 on credit for a specified period, 
o!^! Stb ^ then the condition of credit is invalid. 


JJsb purchaser has an option to 
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cancel the sale or pay 2,000 dirhams, 
so that the deceased’s heirs may benefit, 
and irrespective of the fact whatever 
course the purchaser adopts, the pre- 
emptor will be entitled to take the 
house on immediate payment of 2,000 dir- 
hams. If the patient sells a house worth 
2,000 on a credit of one year, for 3,000, 
and then died, then all jurists (Hanafi) 
agree that as regards one-third of the 
amount the payment may be deferred, but 
there is difference of opinion as to what 
is this one-third, i.e., whether it would 
be considered with respect to the value 
of the house or the amount agreed to be 
paid for it. Imam Abu Yusuf holds that 
it would be determined with respect to the 
amount agreed, that is, two-thirds of the 
sale consideration, U., 2,000 must be paid, 
immediately, and the remaining 1,000 may 


*1 of 2000-13331 ; tOOO and I of 1000=1000 + 333l=1333i 

Though the value of the property is 2000 but onlv ^ ^ ^ 
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be paid on the expiration of the period of 
credit. But Imam Muljammad is of 
opinion that this one-third will be 
reckoned with respect to the actual value 
of the house ie., he should pay 1333t* 
immediately and the remaining ie., 
16661 on the expiration of the period. 
This is according to the Muhlt. If 
the patient sells a house for a price 
equal to its full value to his heir, and if 
its pre-emptor is a stranger, then he 
will not be entitled to pre-empt it, 
because according to Imam Abu Hanifa 
such sale, by a patient in his death 
sickness, of his property to his heir, even 
if it is for its full value, is considered 
fdsid invalid, unless other heirs give 
their consent to it, but according to the 
two disciples it is valid, and hence the 
right of pre-emption will arise. If 
the patient sells the house to a stranger 
while the heir is its pre-emptor, then 
according to Imam Abu Hanifa there 
will be no pre-emption, because if 
pre-emption is allowed it wall really mean 
a sale of house by the patient to the 
heir ; whereas the two disciples hold 
the opposite view, and this view applies 


' i.e., I of 2000=1333 i ; and 1333 ^-1-1666 1=3000. 
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l‘>l UU only where the patient sold the house 

^ ^ price equal to the full value of the 

■SOCAJ 1 T{* 

^ " I ilouse. If the house is sold for a reduced 

fW CjLi olilt 

. . Pwc©) e-£'., 3. house worth 3,000 is sold 

; ■ .ft ■ t»* , ,>■ i n 

■• I for 2,000, and if it is sold to an heir 

aul <iU :iks ,^1 , 

i , ™e pre-emptor is a stranger, 

t.u , . 

. ' I ^ v i 7 j evidently according to Imam Abu 

: ' ! ^1 p, •■ ' Hanifa he will not be entitled to its 


jil , 1 ^ jl ^ pie-emption, but the two disciples 

1 jJC®XAAcUf,_^u:i sale as valid provided the 

ID the price is made up, and 
1 I A , . ; b’ 

•• hence the right of pre-emption will arise. 


C~ ^ This is according to the BaddyiK The 
*ry I ujJSO , . 

■ VC- tj- ■ correct view is that of Imam Abu Hanifa. 




Ibis is according to the 


dJiXXi ^ P^^^^Dt sell a house to a 

; I stranger at a reduced price, even then ac- 
j : cording to Imam Abu ^^nifa the heirs 

: Dot be entitled to pre-empt it ; 

but the pre-emptor will be entitled to 

““ mcieased 

o;U| a frash tran- 

is immaterial whether 
*be heirs give their consent or not, 
because their consent is essential only 

»i>ere it is aeoesaary to 
a) giye validity to the sale. I„ a 

>i|W|,^SUUUt maiaiSt sate at a reduced price of 
y some property , say of the value of 
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3000 at 2,000 dirhams^ only one- 
third reduction is permissible under 
the law, but since this reduction cannot 
be availed of by the vendee, so it is 
useless for the pre-emptor. This is 
according to the Buddy iK If there 
are two pre-emptors and one of them is 
an heir, then the other pre-emptor is 
also entitled to pre-emption. If the patient 
sells his house in good health and the heir 
pre-emptB it, later on the seller reduces 
the price in sickness, such reduction 
would be invalid, except in that case where 
the remaining heirs give their consent. 
But if this reduction is effected before 
the heir demands pre-emption, then if 
the heir pre-empts the reduction would 
he deemed to be invalid, but if he does 
not demand pre-emption, it would remain 
valid. This is according to the Tatar 
Skdniya as stated in the ''Itahiyya. 
A patient sells a house worth 3,000 
dirhams for 2,000, and he has no other 
property except that house; thereafter 
he died and his son happens to be the 
pre-emptor of that house, then he would 
not be entitled to pre-empt it, because 
if the patient had sold the house for such 
a price to his son, the sale would have 
been unlawful. But it is reported in the 
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Book of Wills that according to the yiew 
of the two disciples the son would be 
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entitled to pre-empt it on payment of 
a price equal to its value, and this 
IS the correct view, and it is express- 
ly stated in the that this 

V19W ^ is adopted by all the jurists. 
This is according to the it/a^sS^. If 
the patient has some other property 
besides that house, then according to all 
jurists with the consent of the heirs he 

would be entitled to pre-empt it. This 
10 ,^ is according to the Shark Mapna^-ul- 

Bahrayn. If a patient sells his house at 
I'e laced price mahdbdt sale, and there- 
after he recovers from sickness and his 
heir happens to be its pre-emptor, then 
if the heir has not yet been informed 
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^ considered as death illness, 

! XJU however if the heir knew of the sale and 

pre-emption, until the 
patient recovered, then he will not be 
(5^ JUAAl! c'^thled to pre-emption. This is according 
iUAi Ski liMsyo to the Mabsui. 
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CHAPTER XVil. 

Op Miscellanbotis Cases. 

119. It is reportedby Imam Muhammad 
in the J^d»?a2 ‘ATaJlr that if the pre-emptor 
sells an undivided portion of his house 
by reason of which he demands pre- 
emption in some property sold, then his 
right of pre-emption is not annulled. 
Similarly if he sells a partitioned part of 
the property not adjacent to the property 
sold, his right will remain intact. 
But if he sells the partitioned portion 
adjacent to the property sold his right 
will be extinguished. If there are two 
houses with a common passage, and one 
house has two co-owners, while the other 
house has one owner; now the latter 
house is sold, then both the two co-owners 
are entitled to pre-empt it on account of 
the right of common passage. But if they 
(the co-owners) divide their house in such 
a manner that one receives a portion of the 
house and the entire passage , while the 
other receives a portion of the house 
without the passage, and the person in 
whose share the passage has been allotted, 
opens a door in some public road, here 
again both of them are Shaft -i- Jar to the 
house sold. But as regards pre- 
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®“Ption the person in whose share the 
xJ| passage is assigned will be 

,Lfl preferred; and if he should relinquish his 

13 ^ 1 aJ I then the other will he entitled to 

I-j^xaaAj pre-empt it in the capacity of Shaft -i-J dr. 
T^\ the partition effected has not extin- 

gmshed hm right. This is according to 
IcXS" Sdi3 Mufnt. If a pre-emptor pre- 

cXi^l^J ompts a certain land and constructs a 
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building on it, or plants trees therein, 
some person on proof of his 
r claims the land, and desires 
the prc-emplor to demolish the building 
1 j) I aproot the plants, in this case the pre- 

<3/^ ! I emptor will be entitled to take the 

■ price of the land from tho purchaser, but 

, he is not entitled to the yalue oHhe 

Iji Ckil I *^PV. plants, no matter 

Jand from the 

| - J purchaser, and this means 

bj ^ sU*^ ^^ut he cannot claim damages suffered 
yoAi by destruction of the building or the 
^ ^ ^ ^ ^ plants. This is according to the 

/*" ~ Pre-emption according to our 

«>b.^ bbo^ jurists is decreed equally among the 
'*>1 Uh-iyi claimants. When a mansion is oAvned 

. "■■■ “■ cw by three persons, one of whom has a 




“ “.‘h® other a third, and 
JT J ^ the other a sixth, and the owner of the 

V- “f to Bhare, it is demanded 
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^ in pre-emption by the other two sharers, 

ul;i- , then pre-emption is to be decreed between 

them equally in halTes, or if the owner 
of the one-sixth share should sell his 
ulv it is be divided 

equally between the other two sharers. 
If some of the pre-emptors relinquish 
kiUI their right, then the entire property 

(JXU ^3 will be decreed equally among the rest 

ti? pre-emptors. If some of the pre- 

U5U c^j| ^^ere absent, then the property 

, 5 ^. will be decreed to the pre-emptors pre- 
sent. And if the whole property has 
^^3 ! o I ^ been decreed to a present pre-emptor, and 
cIXlL, thereafter an absent pre-emptor appears, 
then he will also be entitled to half of the 
pre-empted, and ifa third absent 
U ^15. aJ pre-emptor appears, then he would also be 
^ I , cb' entitled to one-third of the property. If a 
^ pre-emptor after decree is passed in his 
I ^ ’^P right of pre-emption, 

- \ ^ thereafter an absent pre-emptor appears, 

I A then he will be entitled to half the property 

only. This is according to the Kq/^.^ 

I If a person says, “ I have sold my house 

^ eh? to a certain person for so much price, and I 

1 AS^ have not received the price.” But the pur- 

0-a 1| Aikb chaser says, “ I have not purchased the 


But the surrender of the right of 
pre-emptors before the decree will 
whole property. 


pre-emption by one of the 
entitle others to claim the 
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eraptor will be entitled to pre-empt that 
house, and such effect will follow 
wherever the seller admits that he had 
^ house and the purchaser, who is 

^ present, denies its purchase. But if the 
Ub purchaser were absent, the pre-emptor 

|g according? to the Miihti, 
Jf a house Avhich is adjacent to that 
of is sold, and he (ShafiU- 

uf f^>.^ ^O’lbts whether the house soldis his 

property, and is afraid that if he claims 

y^l «‘«houseashisproperty,hi 8 rightofpre- 

, ,^..1 emption will be invalidated because the 

^ owner of the house cannot be its pre- 

*hat if he demands 
. , 1 pre-emption, then he would be unable to 

^ ownership. What should he do in 

. this oase so that his right of pre-emption 

» dy« l^b is not invalidated ? The jurists hold that 

f. ' be should say, “This house is mine, and 

^ I am the claimant of the house as my 

^ P^«Perty>ifI succeed so much the better 
^ otherwise, I demand pre-emption in it.”’ 

^ ^ complete and continuous ex- 

J’ indifference (suMi) as to the 

right of pre-emption can be inferred at 
l ^ all from the very nature of such a 

demand. Tbisisaccordingto the Fata^oa-i- 
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Kasi It is reported from Abu 

Yusuf* that if the pre-emptor claims own- 
ership of the propei'ty subject of pre-emp- 
tion but says, “My witnesses are absent, 
so I rather pre-empt the house,” then this 
amounts to the admission that the vendee 


Ai ig j^g owner; thereafter the evidence 
w | die tendered will not be relied upon. It is re- 

(tSy^^OoxOAlIJia^ ported Yusuf, that the claim of 

(^‘>1 dlJl ownership ipso facto invalidates the right 

1* * ^^ I of pre-emption. But if the pre-emptor 

^fUl I jUAj I oiajjng ownership of half of the house and 
)U. says, “I shall adduce proof and shall 

<5* pre-empt the other half by reason of part- 
nei’ship, then it is deemed lawful. 

. . This is according to the Tatar Khaniyya. 

121. A person lias a house whicli is 
wrongfully possessed by another person, 
;!<>«***** usurper, thereafter an adjacent 

( 5 yc^|^^Ul|^ house is sold, and the gkagib as also the 

^I tXlt ut Ac>la. purchaser deny the ownership of the pre- 
iUjiAJ I ^ emptor and his right of pre-emption respec- 

v-Uaj U 1 lively, nevertheless the pre-emptor should 

lot ^ x*AAl( j.|jg demands of pre-emption, so that 

jtuJl |.U 1 later on when he establishes by proof the 
U I dJJ I ownership of the house usurped, then his 

1 6b right of pre-emption wmuld be deemed to 

jV<aU>. v.^io jjave accrued. And when he files the 


* In British India it is possible to make such an alternative claim 

vide 25 A. L. J. R, 48 ; and 36 All., 476. 
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theffMsib before the and if be 
succeeds in his case, then the ownership 
of the house usurped and pre-emption in 
the other house will be decreed, because 
^ the fact has been established by the eyi- 

aence. However if the pre-omplor pro- 

duces no proof, then the Kazi will ask 
the usurper and the purchaser to swear, 
and if they both swear, then he would 
not pass a decree against either of them 
in respect of the house, but if they both 
refuse to swear, then a decree would be 
passed in favour of the pre-emptor for 
ownership of onehouse and for pre-emption 
in the other. However if the ffMstb 
swears, while the purchaser refuses to 
swear, then no decree will be passed against 


id ^>\aJb ^ 
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^ xl 


him (pMs*6), but pre-emption will be 
Jjii. iu the house sold and oice versa. 


r.. ^ ^ . 

^ because refusal to swear amounts to an 

I dr admission and is binding on that person. 
- This is according to the Muhlt of Sarahhst. 

If a h„„ae is sold wMch has 

^ later on another adjacent 

house is sold, and the (new) purchaser de- 
mands pre-emption which is decreed in his 
favour, thereafter the Shafi^-i-Jar turns 
up, then pre-emption of the house sold 
first will be decreed in his favour, but 


V^lJai ^ I dl I »d» 
1^ 
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I the decree of pre-emption of the second 

^loJb house will hold good in favour of the 

purchaser. But if this pre-emptor were a 
I I Shap -i'Jar of both the houses respec- 

tively in the same manner j then a decree 

gjS 

I for the whole of the house first sold, and 
half of the second house will be passed 
in his favour. This is according* to the 
I ^ I cXJ I (JXj Bada’V. It is reported from Abu Yusuf 
xAilAi I LAAiuJ 1 ^ that if a person purchases first half of a 

^ IcXS^ certain house, and the other half is 

purchased by another person, thereafter 
i-Aoj 1 the first purchaser demands pre-emption 

ys.!(i 5 yc.^| from the other purchaser, and the Kazi 

i L^A<<3j decrees pre-emption in his favour on 
1 ^£yXJhJi I account of his being a Sharih, and later 
jU^AiiJb aJ on a certain Shaji -i-Jdr claims pre- 
I emption in both transactions, then he will 

1 be entitled to pre-empt the first sale but 
d^!^i l not the second sale, because a decree of 

^ xi the Kazi has already been passed with 

^ respect to it. Similarly, if a purchaser 

^ jxj j^Ul| first purchases one half of a house and 

L.^.CAaj I yi subsequently the other half, the effect 

L^A»aj (fcycci I |vJ ’v\rill be the same. But if the purchaser 

^£yX^\ yiy of the second half is a different person, 

and the first purchaser does not claim 
pre-emption from him, meanwhile a Sha- 
jAs \ fi-i-Jdr demands pre-emption in the 
Ai-l 8ui sale, then in this case the same 
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kthaf, -i-Jar will also be preferred as 
^v^wwu^j-i regards pre-emption of the second sale. 
L.i*aJb This is according to the Miihit. The 
- I cXT fact is that the right of pre-emption arises 

by reason of ownership of (adjacent) 
property at the time of sale, and not by 
^ ^1^ 1 reason of ownership which accrues after- 

wards, because the object of pre-emption 
JU;J 1 ya I is conjuction, the ‘union of two ownerships,’ 

^aXJJ I hence its existence is essential at the time 
of sale, and the property pre-empted 
become one’s own property. And if 
the property is pre-empted by a decree 
of the Kazi, it will hold good against 
the world, but if pre-empted by mutual 
agreement, it will be binding only 
upon the parties to the contract. A house 
is purchased for Es. 2000, and on pay- 
ment of money its possession is deli- 
vered to the purchaser, thereafter another 
person claims that hoase,and the purcha- 
ser denies the claim, but finally the case is 
compromised on payment of Ea. 500, later 
on a certain person pre-empts the house 
on first sale under the decree of Kazi, 
then the claimant should return to the 

purchaser the amount given to him, 

_ ^ because since the decree of pre-emption 

^ by the Kazi, it has also 

^ tUi been conclusively established by the same 


I |5!^ 
**Laib (jtf 

Ojj’ 
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\ 4Xi:a‘Li 

j 
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(fLOJ >ilb decree, that the house had actually 

belonged to the seller, therefore it is 
1 ^ ovident that there was no cause of 

I I y action for the claimant as against 
'^bo the purchaser, hence what the claimant 

"3^ aji^ received was not lawful, nor was it in 
uaS^li course of litigation, consequently the 

I I compromise was void. But if the pre- 

emptor were to pre-empt the property by 
3 O'g'reen'ient, then the claimant 

U.^-ua ly:j Jjoi. 'will not be bound to return the ‘com- 
promise-consideration,’ because a mutual 



agreement is binding upon the parties, 
though it is not binding on other 
persons, and further the transaction 
is treated as a new sale between the 
parties to the agreement. This is accord- 
ing to the Muhii of Sarakhsl. 


aijw. XV pcrsuu luneriis some pro- 
perty, thereafter an adjacent house is 
sold. He thereupon pre-empts the adjacent 
house, later on another house adjoining 
the first house is sold. Meanwhile the 
property inherited has been taken away 
by some other person, on establishment of 
his right of ownership. This new owner 
now demands pre-emption, and is held 
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to be entitled to pre-empt the firs 
) house, and similarly he will pre-empi 
the third house provided, he has a pre" 
ferable claim. This view is stated bj 
Imam Qudurl, but he does not state as tc 
what would be the effect if this new 
owner does not demand pre-emption. 
But it is stated in the Ji^funtaqo, that 
the first house would remain with 
its previous purchaser against whom the 
decree of pre-emption could be passed ; 
and the other house would remain with the 
person who has its possession at the time. 
This is according to the Zahiriyya. A 
person after purchasing a. house tahes its 
possession, thereupon the pre-emptor de- 
mands pre-emption. However the vendee 
says, I have sold it to such and such 
person and it is no longer my property, 
but it has again been entrusted to me,” 
then his statement will not be accepted, 
and he will be made a party to the 
suit instituted by the pre-emptor, and even 
if he produces witnesses, such evidence 
will not be accepted. Similarly if he 
says, “I have made a gift of the house 
to such and such person who after taking 
its possession has entrusted it to me,” 
then such a statement will not be 
accepted; and if he adduces proof to this 
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effect the proof also will not be accept- 
ed. However, if in the first case 
the purchaser turns up and in the 
second case, the donee appears, after 
the Kazi had already decreed pre-emp- 
tion in favour of the pre-emptor, then 
the evidence of the purchaser to 
establish purchase, or that of the 
donee to establish gift, will not be 
admissible, for the decree of pre-emption 
by the Kazi has really cancelled both 
these transactions of purchase and gift, 
because a decree passed against the 
person in possession of the house is 
also deemed to be a decree against any 
person claiming ownership through him. 
If a house is in possession of A, and he 
alleges that he purchased it from B ; 
while B alleges that he made a gift of that 
house to A. If B wants to take back the 
house, then his words would be accepted, 
but if before the decree of Kazi in favour 
of the donor is passed, a certain pre- 
emptor turns up, then he will have a 
preferential right in the house as against 
the donor, but if no pre-emptor appears, 
then the Kazi will pass a decree in 
favour of the donor revoking his gift. 
And when such a decree has been passed, 
thereafter the pre-emptor turns up, then 


2&8 
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7*^ £7^^ the order of revocation of gift will be 

I odSo^^ I cancelled, and the house will be given to 

the pre-emptor. If A alleges, “ I pur- 
^ , chased this house from B subject to his 
U| I ai 1 ^ price for it, ” 

j:ki ’^hile B alleges, “ I have made a gift of the 

sjjijj^U^bb^ house and delivered possession thereof 
' to A ” ; thereafter, if the pre-emptor turns 
^ *’* ^ pre-empt 

S&Jb uli \ terminate, because 

^UaU I jSxiy when B admits that after he made a gift 
v^Uj of the house he delivered the possession, 

I really amounts to admitting 

ii of the possessor; hence 

iaiuui xJ viLUl admission makes B’s option void 

v_«>L*a^^LA^J and A has admitted his purchasej thus 

yb txJl thereby the right of pre-emption is estab- 
i iislied in favour of the pre-emptor. It is 

t^tZ .u!lt that if the 

jloJf jUj> t^ouse pre-empted were in the possession 

«oh' fif of the seller, and the Kazi passed a decree 

(f LJt ib ^ ^fjjf of pre-emption against the seller, and 
SSb *^0*’®OPO° the pre-emptor returns the 
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by the seller from the pre-emp tor. 
dsyc^l Similarly if the house pre-empted were 

djJl “ possession of the purchaser, and 

o^ii' uf dijj' and 

pre-emptor after pre-empting the 
house from the purchaser, but before 
taking its possession returns the 
house to the seller, such a return Iqdla 
is lawful, and according to Imam 
Abu Hanlfa the house will become the 
property of the seller. This is according 
to the Muhli. 
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124, If the pre-emptor after the 
decree of the Kazi is passed in his favour, 
but before he takes possession of the 
house, and has paid the price, were to 
die, then the right of pre-emption 
will pass to his heirs, because the 
decree of pre-emption is like a sale; and 
since the pre-emptor had died after pre- 
empting the house, the house pre-empted 
will be considered to be the property of 
^ V his heirs. If a Kazi has passed a decree 

of pre-emption, and the purchaser asks the 
(1)1 ^ pre-emptor to give him back the house 

payment of a higher price, and the 
ts* ( 5 y^| augmentation of the price is settled to be- 
(j-* Souyf j in kind or it is otherwise, and the pre- 
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emptor gives his consent, then the houst 

jp ** *^*VW»A*lSai. 'vAjES- *11 I 

SSycAjJ 1^1 *“® purchaser on payment oi 

origrinal price, and the excess wiJ] 
invalidated, because the return of the 
^ house to the purcliaser is like I<jd/a and 

^ u! original 

v^lis j ^1 P^ioo* Similarly if the Kazi decrees pre- 

“ favour of the pre-omptor, there- 
U d*j ti»e purchaser asks the pro-emptor 

xJ to restore the house to the seller on pay- 
^ ■ »(,s^ djJ| rnentofanextraamminf o.n .1 


— aiKi tiie pre-e3np“ 

tor^agrees, this would also amount to an 
■^9ala, and it will hold good equally in 
case of the seller and pre-emptor. as it 
does in the case of the purchaser and the 

p^ie-emptor. This is according to the 
Bat(X iO(i'-i*Ka,z i A 

125. If the pre-emptor dies after the 
sale has taken place but before actually 
pre-empting the house,' then according 
to us [Hmmfl Law), his heirs will not bo 
entitled to pre-empt it. But if the sale 
were to occur after the pro-emptor’s death, 
Ids heirs will be entitled to pre-empt 
It- This is according to fh(i Mahm^, 

Tf the seller and the purciiasor were 
to die, but the pre-emptor is alive, then 
he is entitled to i)re-emnfion mi,;.. 


the decree of the Court 
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is according to the Fatawa-i-Hazi 

lihan. If the purchaser were to die hut 
the pre-emptor is alive, then also he 

is entitled to pre-emption. Similarly 
if the deceased were in debt, then this 
house need not be put to sale for satis- 
faction of his debt, but the pre-emp- 
tor is allowed to pre-empt it not- 

withstanding the rights of the 
debtor. This is according to the 
Muhlt. If the Kazi or the executor 
of the deceased were to sell the 

house to discharge the debt of the 
deceased, nevertheless the pre-emptor 
will be entitled to exercise his right, 
and the sale will be invalidated ; 
similar will be the case if the purchaser 
himself had sold it in his lifetime. Simi- 
larly if the deceased left the house by 
will, the pre-emptor will enforce his 
right of pre-emption and the will will 
become void. This is according to 
the Maisut. A person, after making the 
first two demands of pre-emption,^ dies, 
the right of pre-emption will not pass 
to his heirs. This is according to the 
Sirajiyya. If the pre-emptor becomes 


’ Talab'i-Muwasabat and Talccb-i-lshhad- 
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the owner of the house after taking 
possession from the purchaser, anc 
thereafter he dies, then tlie liousc 
will be inherited by his heirs. This is 
according to the Sirdj-ul-WuhJidj. 
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then the pre-emptor will be entitled to 
pre-empt the house on payment of the 
last part of the price remitted. This is 
according to the Sirdj-ul-Wahhaj. If 
the purchaser increases the price in 
favour of the seller) then this excess 
will not be binding on the pre-emptor, 
who will be entitled to pre-empt it on 
payment of the original price. This is 
according to the JoiwhciT-'un-Nayyifci. A 
person purchases a house from another 
person for 1000 dirhams, and takes its 
possession and pays the amount, subse- 
quently he increases the sale-considera- 
tion by 1000 dirhams for the seller 
without cancelling the sale, thereafter 
the pre-emptor is informed that the sale 
has taken place for 2000 dirhams, and 
being ignorant of the fact that the sale 
was originally for 1000 dirhams only, 
the pre-emptor pre-empts the house on 
payment of 2000 dirhams, whether by 
the decree of the Kazi or by mutual 
agreement. Now in the former case since 
the pre-emptor pre-empted the house 
by the decree of the Court, the Kazi 
will set aside the decree, and pass a 
fresh decree for 1000 dirhams only, 
because the first decree was passed on a 
misunderstanding, and hence it cannot be 
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binding, and in the latter case since 
the house was pre-empted under an 
agreement, it tantamounts to a fresh 
transaction, and therefore cannot be 
cancelled. It is stated in the Jamai 
Fatdwa that if a person after pur- 
chasing a house makes a gift of it to an- 
other person, thereafter the pre-emptor 
appears, then according to Imam Abu 
Yusuf the pre-emptor is entitled to 
pre-empt that house and deposit its 
price with a trustworthy person. But, 
according to Imam Muhammad, the pre- 
emptor cannot pre-empt the house, until 
the donor is brought before the Court. 
This is according to the Tatar Khdim/ya. 

127. A certain slave mukatih dies 
leaving sufficient property to discharge 
kitdbui, agreed compensation for emanci- 
pation, subsequently a house adjoining this 
property is sold. His heirs duly dis- 
charge kitabut so they are entitled 
to pre-empt the house sold. This is so, 
as the deceased was emancipated at his 
death, and the heirs were Shafi-i-Jdr 
at the time of the sale of the 
house. This is according to the 
Kdfi. A person purchases a house 
which has a pre-emptor. The pre- 
emptor says, ‘ I allowed the sale, and 
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HOW I shall pre-empt the house,” or he 
JU juA&jb tXis.1 says, “I consented to the sale and now I 
bl^ desire to pre-empt the house,” Or he says, 

^ “I permitted the sale, and now I shall 

(j,is. y i 5 ^bul| pre-emptthe house” ; and similarly accord- 
^ ing to the Fatawd if the pre-emptor says, 

f5l “ I have no right in this house,'’ then in 

oX*^ all these cases he retains his right of pre- 

cXi.1 bt Jb jb' emption provided these statements were 
X*ib X^ibJb one and continuous and without pause, 
^b'Ulf ^ \iXf iJ otherwise his right of pre-emption would 
- acAjl-^ be annulled. This is according to the 
Tatar KJidniyya. 

( t A 128. It is reported from Imam 

(gyib'! Muhammad that a person purchases 

"■b* ^ f j|t> a house from another person, and 

the pre-emptor claims that he (pre- 
(jsycbl ^^li' j 6| emptor) had previously purchased the 

same house from the seller before it was 
Jwi ^bJl sold to the purchaser, now the purchaser 
yhXi i 5 ycbj I (tX» corroborates this statement, and hands over 
iiUju ; 5 yLA*ll the possession of the house to him; there- 
of ^ after another pre-emptor appears, and he 

(.J^S jb denies the purchase, by the first pre-emp- 

tor, then this new pre-emptor wall be 
tX&l entitled to pre-empt the whole house.^ 

xjbbJbL,^iX yjjf If in the above example at the beginning 
(jycbJl JU |5(^ the purchaser says to the pre-emptor 

^ Because the first pre-emptor appears to be conniving with the 
purchaser, and is thus deemed to have forfeited his right of pre-emp- 
tion. It is also possible that the new pre-emptor has a superior claim. 

F. 39 
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You had purchased the house before I 
purchased it and it is yours accordingly,” 
and the pre-eniptor says, ‘ I had not 
purchased it, but I now per-enipt it,’ 
and thereupon he took the house from 
the purchaser under pre-emption, and 
later on another pre-emptor appeared ; 
this new pre-emptor will be entitled 
to pre-empt only half‘ of the house. 
This is according to the MuMi. 
A person purchases a house, and 
says, “I purchased it for another person” 
and tendered evidence on this point, there- 
after the pre-emptor appears, then the 
purchaser should be made a party to the 
pre-emption suit; but if the purchaser 
had produced evidence to the effect that 
he acted simply as an agent for another 
person, then he need not be made a 
party to the suit. If the seller and the 
agent say, “ We have mutually transacted 
the sale of this house for one thousand 
dirhams and one rati of wine,” 
and the pre-emptor denies it and 
says, “ The sale actually took place for 
1000, then the statement of the pro- 


that both pre-emptors belong to the same class. 
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emptor will be relied upon. It is 
reported in Sharhz-i-TaMvt that if an 
agent purchases a house, thereafter the 
pre*emptor appears, then he would 
lawfully pre-empt the house from the 
agent, and the presence of the principal 
is not necessary. This is according to 
the Zahiriyya. A person exchanges a 
house for a slave, and then he found the 
slave to be one-eyed person, but he 
acquiesced in the transaction. Never- 
theless the pre-emptor must pre-empt 
the house for the value of a 
sound slave. Similarly if the slave 
is returned on account of some defect 
found in him, the same principle will 
apply ; because the transaction was 
effected with respect to a sound slave 
and not on the basis of a defective slave. 
This is according to the MuJilt of 
Sarahhsl. A person purchases some 
property in lieu of some uncounted 
lots consisting of dirhams^ and the 
seller and the purchaser did not 
ascertain the number of dirhams, and 
after mutual transfer of possession, these 
dirhams wevei lost by the seller. In such 
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a case how is the pre-emptor to act? Kazi 
Imam Abu Bakr obseiwes that the pre- 
emptor should pre-empt the house by pay- 
ing the price according toliis own estima- 
tion of the value of the house, unless the 

purchaser proves that the price should be 
more than what the pre-emptor has esti- 
mated. This is according to the ^ctA?- 
riyya. 

129. A person has a plot of land 
which is heavily taxed because of 
rent taxes and revenue, hhiraj 
and therefore no one cares to 
purchaseit. The owner sells the land 
along with his house worth 1000 dirhams 
for 1000 dirhams only. Now if there is a 
pre-emptor of this house, he will be 
entitled to pre-empt the house for a price 
equal to its value. That is the whole 
price will be divided between the value 
of the house and that value of the lands 
which would be offered by the officers 
of the State, if they were to purchase it. 
And if no person is inclined to 
purchase the land, then its value will 
be that for which it was sold last, 
before it had ceased to attract purchasers, 
in short proportionate value should be 
estimated, and consideration money should 
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- iuiaJi ^ SdS" be divided proportionately after the 

lij! y ascertainment of the value of things. This 

Jj,5 <JUj is according to the Quniyya. However 

1^1 according to Imam Abu Hanifa if the 
jtbUuj land is found to be of no value, then the 

|<i| price of the house will be lOOO di't'hams. 

^Lo| x 4 aS x*.a.aAJ This is according to the Muhit. It 
-k*iSuJ| ^ 5 * tdi' is reported from Imam Abu Tusuf in 

^ the ifwtoga that if a person is in posses- 
I sionof certainproperty, and the Kazi knows 
d.a. ^ that it is his property, thereafter some 

'^7^ ®Aj property adjacent to it is sold, and subse- 

sJ ^^UJj quently this pre-emptor says, “ This house 

^|(> of mine is really the property of such 

JUi sjjo and such person to whom I sold it a year 
Cr ago,'’ sincethis admission was made by the 

**^^1 pre-emptor at such a time, that he could 

»As£> pre-empt the adjacent property, if he had 

xLo AS ^ so desired, his right of pre-emption will 

Jls ^ xLwcXw® thereby be extinguished, and the person 

^ in whose favour the admission is made 
^ jUiAlj is also not entitled to pre-empt the house, 

iks 2 UwAsJ unless he addnees proof to the effect that 

yu-U xJ 'ixL& he had previously purchased the house, 

pw. ^ because an admission is operative only 

against the person who makes it, and it 
ij^ confers no benefit on a third person. This 
(J.3. ^ S^Us is according to the Muhzt of Sarakhst 
L3-^ ^ ykkl I It is stated in Fatdiod-i-Itabiyya^ 

\ OS’ that if a person purchases some property 
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subject to the option to be exercised by 
the pre-emptor, and the pro-eniptor says, 
“ I allowed the sale, on condition that 
the right of pre-emption accrues in my 
favour,” then such statement is lawful. 
But if he did not mention the condition 
that the right of pre-emption should 
accrue in his favour, his right thereby 
will be extinguished. But the proper 
course for him is to cause delay, so that 
the seller himself will permit the sale, 
or the period fixed would expire. This is 
according to the Tatar Khaniyya. A 
pre-emptor took possession of a certain 
land without the decree of the Kazr, then 
if he is a Ahl-i-Iatimbat^^ and he was 
aware of the view expressed by some 
jurists then he will not be guilty, other- 
wise he will be guilty, because in the 
latter ease, he will be considered to be a 
trespasser, but in the former case he can- 
not be deemed to be a trespasser. 
This is according to the Fatdwd-i-Knbra. 


130. A person demands pre-emption 
against the purchaser by reason of his 


1 A person who understands the law. 
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being 8hafi-i~Jar^ but the purchaser 
1 ^ 5 ^_ does not belieTe in Shufa ‘bil Jaioar and 

hence he objects. Now the purchaser 
vjLUso xjtAcUi will be asked to swear thus, “ This pre- 
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einptor has no right of pre-emption 
against me according to the jurists 
(Hanafi) who recognise Shufa ‘bU JawarT 
If a person purchases a house and before 
he takes possession of it, another house 
adjoining it is sold, then he will be 
entitled to pre-empt it. A person 
demands a house in pre-emption, and the 
purchaser says, “ I have given the house 
to you in pre-emption,” then if the pre- 
emptor is aware of the sale consideration, 
it will amount to a valid transfer, and 
the house will become his property ; 
but if the pre-emptor is not aware of 
the price, the house will not become 
his property, but he will retain his 
right of pre-emption. This is according 
to the MuJut. A person died and he 
left behind a house worth 2000 dirhams 
mortgaged for 1000 dirhams. He also 
leaves a legacy of one-third of his property 
in favour of a certain person. The Kazi 
thinks that it is proper to sell the whole 
house, and if the heir and the legatee are 
its pre-emptors, then they both will be 
entitled to pre-empt the house. If the 
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deceased were not in debt, and one of 
•bis heirs were a minor, and the Kazi 
thinks it is proper to sell the whole 
house, then the legatee and all major 
heirs will not be entitled to pre-empt 
it ; similarly the minor when he attains 
majority will not be entitled to pre-empt 
it. This is according to the Jm)ii‘-i-KaJnr. 
Ali Ibn Ahmad was consulted in a case, 
where a person purchased some property, 
and the pre-emptor demanded pre-emp- 
tion in it, thereupon the purchaser agreed, 
but they differed as to its price, with the 
result that the pre-emptor did not pre- 
empt the property, and a long time elapsed. 
Subsequently if the pre-emptor desires to 
pre-empt the property on payment of the 
amount demanded by the purchaser, then 
he will not be entitled to do so unless 
the purchaser consents to it ; but if it were 
proved that the real price was the 
same as the pre-emptor had offered, then 
his right of pre-emption will not be 
extinguished. This is according to the 
TMar Rhaniyya> A person is in posses- 
sion of a house, and a person desires to 
pre-empt it, and he says, “ You have 
purchased it from such and such person,” 
and that person confirmed this statement, 
however the person in possession of 
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liouse says, “ I have inherited the house 
from my father,” whereas the pre-emptor 
adduces proof to the effect that the house 
belonged to the father of the seller 
who died, and left it to him in inheri- 
tance, but the pre-emptor did not adduce 
proof to establish the sale, then here the 
Kazi will a'Sk the person in possession 
of the house to accept the statement of 
the pre-emptor, and pay the price, so that 
the responsibility of the contract will 
be on him ; however if . he refuses, the 
pre-emptor will pre-empt the house, 
and will pay the price to 
the seller, who will pay back this price 
to the purchaser, but the responsibility of 
the contract now will be upon the seller. 
Similarly if the person in possession 
of the house says, “ Such and such person 
has made a gift of the house tome,” while 
the pre-emptor says, “ You have purchased 
it from such and such person ” and the sel- 
ler corroborates the latter statement, then 
in this case also the same law will be 
followed. This is according to the 
Muhii. 


131. The sales of the houses of Mecca 
are not valid except of their structures, 
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wtWi U>^Uj so they are not subject to pre-emption, 
but Hasan (Ibn Ziyad) has reported from 
Imam Abu Hanifa that the sales of the 

houses of Mecca are Talid, and they are 
jLs JO 5 joOAJl to pre-emption, and the same 

^ y^\ view is held by Imam Abu Yusuf, and 

the fatwa accords with this view. 
vW <#® rptiig jg accordinpr to the Qnniyya. It 

jUiiJ! isjyOo3^ mentioned in the Faiaiva-i-Ifahiypa, 
iS^\jiai\ ^ y pre-emptor constructs and 

^ ^ ^ malres improvements in the house pre- 

1 empted, thereafter discovers certain 
: ^Uiallb ^ defects' in the house, then he will 
^ be entitled to claim compensation 
UAjI L^* 5b jglft in lieu of such defects from the 
(j* purchaser, and the purchaser likewise 
^ »L.d£? pan claim the same amount from the 
- ^bUlt seller, provided he had delivered 

^ (j! ’ j the house under the decree of the ITazt. 

This is according to the Tatar 

ul If the purchaser buys a house on the 

;5j? condition that the seller would not bo 

responsible for the defects, or the pur- 
i 5I chaser is aware of these defects at the 

'AJAj f |vbt time of sale, nevertheless the pre-emptor 

^5 would be entitled to return tlie house 
^,,*^b ^;| because of the defects. This is according 

(W.Lxi.j , to the Fatdwa-i-Kazi Khan. 
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^ It is stated in the Asl, 

y»^ (^j4> that a person purchases an enclosure, 

1 ... I 1 , . . of which he himself was the pre- 

emptor, and there was another pre- 

^ w*jU emptor also, who was absent at the time of 

( 5 y:Ajl sale- Subsequently the purchaser gives 

(jo»^ jgJLc xAijJa y away in Sadaqa^i charity an apartment of 

Ljjjo (^U |Cb |v3 enclosure along with the right of 

1^1 j.jo j ^ certain person, and also sells 

the rest of the enclosure. Thereafter the 

ijf absent pre-emptor appears and desires to 

cancel the transaction of Sadaqah charity, 

gb |oU M y if fiods that the pur- 

, chaser had sold the remaining portion to 

JtXJI ,, 

' •• the same person to whom he had given the 

1 apartment, then in this case he will 

oaiLb xi not be entitled to cancel the entire Sada- 

^ xxsS^ qah, but he can do so as regards half of 

(jaiLib hbl ydd| ^tj but if the seller had sold the rest 

1^1^ uncoil ®f enclosure to any other person, then 

, ’ the absent pre-emptor will be entitled 

jftwl .jb fib .... , 

^ , i t to invalidate the entire Sadaqah. * , It ,is j 

^ stated in the AM, that the surrender of 

oaiLb the right of pre-emption in the case of 

tWf ^ wcboj sale will be deemed to be a lawful sur- 

bsjf Juo^l y i‘®^der, if it turns out that the sale was 

■ , 1 ...v ^®n,lly a gift with a condition of return, 

Hibd~hi^hartil-iwaz. Hence if the pre- 
!*•.. ' 6mptor were; informed that the house was 

sold, and thereupon he relinquished his 
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ui pre-emption, later on, it was 
found out that it was not a sale, but 
a Hihd-hi-shartiWiwaz, then the pre- 
emptor will not be entitled to demand 
pre-emption. Similarly surrender of the 
right of pre-emption in Hihd-hi-shartil’ 
‘iwaz will be deemed a lawful surren- 
der of the right, if it were actually a 
case of sale. This is according to the 
MvJfit. A person purchases a house of 
which he is a pre-emptor in the capa- 
city of ShafiH-Jdr- Thereafter another 
8hafi-i~Jdr demands pre-emption, and 
the purchaser delivers to him the whole 
house, then half the house will be 
regarded as taken under pre-emption, and 
the other half as sold separately. This 
is according to the Zahiryya. 
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13.S. If a house is sold on the 
that such and such person, 
a surety for the price, al- 
though that person happens to be its 
pre-emptor, then if he accepts suretyship 
his right of pre-emption will be 
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extinguished. This is according to the 
Quniyya. If a debt is compounded in 
lieu of a house, and thereafter botli the 
parties (the creditor and debtor) admit 
that there was no debt at all then tlie 
pre-emptor is not entitled to pre- 
empt the house, but if the composition 
was in fact a sale transaction, then the 
right of pre-emption will arise. This 
is according to the Tatar Khdniyya. A 
person buys a female slave for 1000 
dirhams^ and he took possession of the 
slave and paid the price. Thereafter he 
found some defect in the female slave, on 
account of which the loss was estimated 
to be To of the price, thereupon the 
seller gave a house by way of compositionj 
and it is immaterial whether he admitted 
the defect or denied it, then according to 
the doctrine of isfe7«sa«, the pre-emptor 
will be entitled to pre-empt the house 
in lieu of the tV of the price, which 
was estimated as damages in lieu of the 
defect. However if the seller has not 
compromised in lieu of the defect, then the 
purchaser will be entitled to recover 
the loss from him, though it is deemed 
not proper to take compensation in lieu 
of a right, but if the purchaser 
takes a certain thing by way of compen- 
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ijf &} sation for the defect, it would be 

valid. Thus it is clear that the house 
was given in lieu of something, therefore 
the purchaser is entitled to sell it nmrahih 
j-ULiu L®Ojj Ua£. at profit, but he can only sell (mnrabih) 

UocXia.b ^;}je bouse and the slave at profit after 

pointing out the defect, but if the 
oLfcO purchaser on discovering the defect 

^ returns it, before the pre-emptor has 

y demanded pre-emption, then no right 

of pre-emption arises. Similarly as 

'■r^W regards the slave girl, the purchaser has 

^Uj the right of return on account of the 

I * (>« defect, and unless he has received 

compensation in lieu of the defect, he 
cUi Jj, would be entitled to sell the slave 

mtirabih at profit in the ordinary course. 
A person purchases a house and discover- 
ing a defect compromised ia lieu of it for 
a slave, then the pre-emptor will be 
entitled to pre-empt the house on pay- 
fJS ment of its proportionate price, and if 

.;foJ| lie pays the whole sale consideration, he 


A**! ( 

<* 1 ^*. 


id AforafijA sale means a sale at a certain gainer profit, it is 
an incident of the sale that a seller may sell his property at any 
price, generally at some profit, but after having made up the 
loss (for the defect) by receiving compensation, it is expected that 
the seller should disclose the defect on a re-sale. 

* It seems that in this case in spite of re-sale the purchaser 
would be entitled subsequently to recover compensation in lieu 
of the ddfeot. 
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will be entitled to take the slave 
also. And if the house was subject to 
option of inspection or was retained 
by reason of the compromise, then the 
pre-emptor would be entitled to com- 
pensation, or he may return the bouse 
to the purchaser, in the latter case 
the purchaser would be entitled to 
exercise all his rights against the 
seller, provided the house was taken under 
the decree of the Kazi, inasmuch as the 
Court had cancelled the rights of all, 
and the same would be the effect if the 
purchaser retains the slave on account 
of defect to the seller by a decree of the 
Kazi, but if the return was made by 
mutual agreement, then there is no 
cause for the pre-emptor. This is accord- 
ing to the Kaft. 

134. It should be noted that rights 
which exist prior to the contract of sale 
can render the contract, void, but those 
which arise subsequent to the contract 
cannot invalidate it at all, e.g., a person 
purchases a house for 1000 dirhams^ and 
later on increases the price, or a certain 
person claims its ownership, and the pur- 
chaser after denying the claim compro- 
mises with him, subsequently the pre-emp- 
tor pre-empts the house under the decree 
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of the Kazi on payment of 1000 dirhams, 
then the purchaser will be entitled to 
reclaim the amount which he had in- 
creased, or what he had paid in lieu of 
the compromise from the person with 
whom he compounded, because the 
pre-emptor was legally entitled to pre- 
empt the house before the compromise or 
the augmentation of the price had taken 
place, in other words the pre-emptor’s 
prior claim has rendered both the 
transactions, the augmentation of the 
price and the compromise invalid ; but 
if the purchaser gave the house to the 
pre-emptor by mutual agreement, then 
also he will be entitled to claim back 
the augmentation of the price from the 
seller, but he will not be entitled to 
claim back the consideration paid in 
lieu of compromise. If the purchaser 
happens to be the pre-emptor of the 
house, and he after taking possession 
of the house, made a gift of it to another 
person, then if there bo also another 
pre-emptor he will be entitled to pre- 
empt half the house, and as the result of 
pre-empting the half, the gift of the 
other half will be rendered void. This 
is according to the Tatar SMniyya. 
A person deposes that a certain house be- 
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longs to a certain person, but his deposition 
was rejected, thereafter the same witness 
purchases the house, and there is a pre^ 
emptor of the house also, then thepre-emp- 
tor will be preferred as against the person 
in whose favour the deposition was made. 
If there is no pre-emptor, and the pur* 
chaser had purchased the house on behalf 
of his principal, then the latter will be 
entitled to the house and not the person 
in whose favour the deposition was made. 
And if the purchaser had purchased it for 
himself, and the pre-emptor was absent, 
then the person in whose favour the 
deposition was made will be entitled 
to take the house from the purchaser. 
If thereafter the purchaser buys the 
same house from the person in whose 
favour the deposition was made, later on 
the pre-emptor appears, then also he 
will be entitled to pre-empt the house 
either on the first or on the second sale. 
Thus if he pre-empts the first sale the 
second sale will be rendered void, and 
the witness vendee will take back his 
consideration money from his own. 
vendor. If both the seller and pur- 
chaser unanimously admit that the sale 
was merely an agreement between them, 
or that there was an option in favour 
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Ji^ ,f JusaJj* of either the seller or purchaser, and 

thereupon they cancelled the sale, then 
in determining the right of the pre- 
emptor, the words of the seller and 
the purchaser will not be accepted, 
and the pre-emptor will retain his 
right of pre-emption. A. person asks 
another person (agent) to exchange a 
certain house in lieu of his slave 
(of the agent), and the person did so. 
Here the exchange is valid in favour of 
^JUJL«aj^^ ul J{<> the principal, and the agent will be 
entitled to reclaim the value of the slave 
from the principal. There are two 
houses adjoining each other, and each 
house has two co-sharers, now each 
sharer exchanges his share in one house 
for that of the other co-sharer in the 
adjoining house, here pre-emption will 
be confined to them only, and the neigh- 
bours will not be entitled to it. This 
is according to the A house is 

purchased which has three pre-emptors, 
one of them who is present demands 
pre-emption and pre-empts the whole, 
thereafter one of the two pre-emp- 
tors who were absent appear, then he 
will be entitled to pre-empt the half 
of the same property, but if he desires he 
may compound his claim for one third. 
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liUo xii Thereafter if the third pre-emptor 
appears, he would take from the com- 
' pounding pre-emptor one third of his share 
■which will be added to the residue, and 
thereafter it will be divided between the 
two pre-eniptors equally. If there were a 
fourth pre-emptor also, then half will be 
'^7^ 1^ taken from the compounding pre-emp- 

tor taking one third, and would be added 
t-Avai to the residue and then the whole will be 

^ U divided thus the compounding pre- 
emptor will take 3 and the other three 
will take 15 shares, each getting 5* 


:V£U<> -.yd^S^ 

^ U ■ ; dUSJf 
^3 Uo 


* Table of the shares of pre-emptors co-existing with a com- 
pounding pre-emptor. 


First 
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Third* 
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Fourth” 

Pre-emptor 



f '■ 1 r ' • ‘ 

5 ' ' 

* ; 


The compounding pre-emptor in the ordinary course would 
have taken one half, but he elected to take one third, now since 
there are three pre-emptors his legal share | will be reduced 
further thus : 

L • L • JL * 9 2 

2 • 3 • 3 ' * 3 x 3 “*¥ 

^ Now since there are four pre-emptors hence his legal share i 
will be reduced further thus : 


4 *3 
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v^UaJ If the fourth pre-emptor finds 
the compounding pre-emptor and does 
cjJ other pre-emptor, since the 

house has already been divided into 18 
^ ^ shares, he can now only take one half of 

a^LkS ^fjJi oue-third that is one sixth. There are three 

^ pre-emptors of a house, and two of them 
M »do U purchase the house with a condition that 
( 5 ^^! xjUi- one will take one sixth, while the other will 

;I0J( ^ take the remainder, such purchase will be 

uf valid, and one of them will not be entitled 
(/ . 5 to pre-empt the share of the other. There- 

after if a third pre-emptor appears, the 
house now will be divided into 18 shares 
and 2 shares would be given to the pre- 
emptor who had consented to take one 
iuiLkj ^ sixth as stipulated, while the remain- 
tv^o pre-emptors will get equal 
dXJ ^ shares, i.e . , each getting 8 shares, " and the 

*■1^^ ^ iUiUi- figure nine is the basis of the solution. If 

pre-emptor meets only the pre- 
^ one sixth part, and does not 

^ ^ ^5ff pre-emptor, he will be en- 

i ! j one twelfth, ‘ 

' i ^^®o finds the second pre-emptor 

• ^ItXl! then the partition will take place in 18 

^ SfiLJ shares as said above. This is acoordiny 
. *’ *■ ““-PO'^diag pre- 

+i,ovr because there are now only two nre-emotorH onri 

they must share equally, as others are absent. ^ 


'AdLSlf ^jLs 

yjdf 
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to the Muhzt of SaraTchsi. A. person 
purchases half of a house, and a shnfi-i- 
jdr pre-empts it, and has it partitioned by 
the decree of tlie Kazi or by an agree- 
ment with the seller. Thereafter a 
pre-emptor who is a sharer in the way 
{Shafi''-i-.KhaUt) appears, then he will be 
entitled to pre-empt the whole house from 
the Shafi-i-jdr^ but the partition effected 
will remain valid. If a house is 
purchased and there are two persons 
who pre-empted it, and mutually divided 
it. Thereafter a third pre-eniptor 
appears, and if he Avere not able to find 
both the pre-emptors, but found one of 
them, then he will not be entitled to 
pre-empt half of the share but only i- from 
him.^ A person says to one of the two 
pre-emptors, “ I have purchased this 
house for you by your order,” and one 
of the pre-emptors ratified it, while the 
other pre-emptor denied it, then never- 
theless the house will belong to both of 
them jointly. If the purchaser says, “ This 
house belongs to you ; it never belonged 
to me,” or “ you had purchased it before 
me,” or “ I have made a gift of it to 


^ Because now as in the above two cases we are concerned with 
two pre-emptors only hence they must divide one-half property 
equally between themselves, i.e., take i each. 
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JO you^ and you had taken possession of it, ” 
and one of lie pre-emptors corroborates 
^ the statement, while the other pre-emptor 


itJC-'f 
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denies it, here the former pre-emptor 
wll forfeit his right of pre-emption, but 
the latter will be entitled to pre-empt the 
whole. This is according to the Kafu 
135- If a mufdwiz^ partner sells his 
own private iioiise wliich lie inlierited, 
and if the other partner is its pre- 
emptor by reason of bis own private 
. : pr^p^rty, nevertheless he will not be 

, ^ ^ ^;y|^ entitled to pre-empt the house. This is 

' ^ ^ according to the MabmL If one of two 

partners relinquishes the other’s 

ip.fUo^U*JI right of pre-emption, which accrued to 

him by Treason of his own property, 
then in this case such sarrender will 
be deemed to be valid. This is according 
to the Muhit of Sarakhsz, 

136. If a muzdrib partner^ is the pre- 
emptor of some house by reason of som^ 
miizarib property and he has no other pro- 


id jj 1 

j cX5^ 

- I PI 


XJ,LaJI ^ 


Ip 

'is ' , 
i ! 

' < 1 4 t 


.. .. .. „ 

porty except the muzdrih property, : and 

' are partners who have contributed equal sums in 

^ other^ act? absolutely responsible for the 

applies his personal labour 
. } jr iulmal means a partner who supplies his capital in the 
partnership. 
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now he surrenders his right of pre-emp- 
tion, then the rabul mdl partner will be 
entitled to preempt the whole house. If the 
rabul mdl relinquishes his right of pre- 
emption, then the muzdrib partner will 
be entitled to pre-empt it. This is accord- 
ing to the Mahsut. If a muzdrib 
partner purchases a house from its part- 
nership’s fund, and the rabid mdl part- 
ner purchases another house adjoining 
the first house for himself, then the 
muzdrib partner will be entitled to 
pre-empt the house purchased by rabul 
mdl^ out of the income of the muzdrib 
property. This is according to the 

MuMt of Sarakhsl. If a muzdrib partner 
purchases two houses each of 1000 value 
out of the muzdrib fund worth 1000 dir- 
hams^ thereafter a house adjoining one 
of them is sold, then the muzdrib part- 
ner will not be entitled to pre-empt 
it, while rabul mdl partner will ' 
be entitled to pre-empt it. Inasmuch 
as each of the houses are distinct 
and separate and the muzdrib 
partner cannot pre-empt the house under 
pre-emption, and it is so because the 
houses cannot be considered as one unit 
for they are distinct and each stands 
separately. But if it were profitable, then 
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U s***o the mumrih partner along with rahul 

OjUxif mal will he entitled to pre-empt pro- 

ibwAJl portionately to the share of profits. 

U{i« This is according to the Mab^i. 

yi j i>|^ !y! 

j (jti’ 


isyMkxJ 


137. A muzarib partner has 2000 
dirhams in the partnership fund. He 
purchases a house for 1000 out of 2000, 
and tliereafter lie purcliases another 
house for the remaining 1000 of wiiie.li 
lie wore the pre-cniptor l)y reason of a 
nmzdrib house as well as his own house, 
and the rabul mah partner also is its 
pi’e-eniptor by reason of his own private 
house, then the rahul nidi will be 
entitled to pre-empt of it, and the 
mumrih also will pre-empt i- and 
the remaining i would be added to 
mufdrib partnership property (as if 
pre-empted by it), «.e., the whole house 
under pre-emption will be divided 
equally among the rabul mat!, muzdrih 
and the partnership firm. And if there 
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were another pre-emptor then he will 
be entitled to take ^ and tlie rest f 
of the property will be divided equally 
among the rabul mdl muzarih and the 
partnership firm. This is 'according to 
^\x& Muhit, oi Sarahhsl. 

138. It is stated in the Fatdwa-i- 
Itahiyya that if the pre-emptor demands 
pre-emption, and thereafter admits the 
ownership of another person in the house 
by reason of which he demanded pre- 
emption, then the person in whose favour 
the admission is made will be entitled 
vcotAj ^ juiAib to pre-emption. Similarly if the pre- 

is/- 1 emptor pre-empts a house by reason of 

Udi.U s^Ut his house being adjoined to the house 
y sold, then another house adjoining the 
house pre-empted is sold, and the pre- 
emptor pre-empted that house also, and 
thereafter he pre-empted a third house in 
the vicinity of the second pre-empted 
liouse by the decree of the Kazi, and subse- 
quently his first house was reclaimed by 
some person on establishment of his right 
of ownership, then he may have to return 
to the purchaser the first house which he 
had pre-empted, but the other houses will 
be retained by him, and finally if either 
of these houses were reclaimed by some 
person on proof of his title, then pre- 
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emption will be annulled, but if the 
S**5 claimant permits it will remain valid, 

^ and if either of the two purchasers 

, -iUiU. happen to be pre-emptors also, then the 

»di.U ^ other pre-emptor will be entitled to 

pre-empt half the house at half the value 
<fbll of the other house. This is according 
c^c *0 tho Tatar Khdniyya. A person sells 

ia^sd I I a house to a stranger, and the pre- 

(jsyc^t ®W^or demands pre-emption in it, 

j*SLJ| ^ thereafter the seller became ill, and he 

^ 1 ; happens to be the person from whom the 

4|s^i liisJl pre-emptor might inherit, and he remits a 

jsAb portion of the price to the purchaser 

^ I AT (stranger), then such reduction will be 

^ 5 “ ' invalid. If the purchaser (stranger) 

*‘|^Ljyc^|8eL^ again sells the house to the seller ef 
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the pre-eBipto.f. had, reliiKjuisliecl his ri|;dit 

«y)U of pre-emption or, tJie otiier two wit- 
nesses depose t!iat the purcliusor had 
transferred tlie house to the jne-eniptor, 
then witnesses of both the parties will 
not be believed- If the pre-einptor pro- 
duces evidence that the sale had taken 
place, and if lie had already demanded 
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pre-emption, the proof is useless, 
but if he had relinquished his rig’ht, the 
evidence tendered wall he of use. [f 
the pre-emptor says, “I have allowed 
purchase and also detnanded itre-emp- 
tion, the statement would !>e lawful. If 
a person admits that he sold the house 
to such and such person, but that person 
denies it, nevertheless tiio i%iit of 
pre-emption will arise, but if the pur- 
chaser were absent, then the pro-emi»tor 
will not he entitled to pre-empt it, until 
he re-appears, and if the seller admits 
the sale but the purchaser has 

not named the purchaser then tli to will 
1)0 no pre-emption. This is aceordinp: 
to the Tatar Khamyfju. If a 
Zimwl appoints a Muslim as an 
agent to demand pre-emption, then 
if the Zimm deposes to the effect that 
the agent has surrendered tlie right of 
pre-emption it will not l)e Hnal 
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\ against the Muslim agent, because the 

8^ \ Zimml here says that a relinquishment has 

)L;^1 dS'yi 1 been made by the agent, which the agent 

may deny, and the depositions of Ziwwis 
|6| dJcXXi ULUixi are not binding upon Muslims. But if 
lifM 'iUdj the agent were also a Zm ml, and tlm 

4 ;)^ Jj»l pre-emptor had agreed that whateTer the 


agent will do will be lawful, then 


xjo^S' uyLJf ^ the above deposition will be accepted, and 
^ ids' jfcs\ 2 . the right of pre-emption will be annul- 
Jl3 led, because such act by the agent will 

considered as lawful under the general 
(5yuiJ V ; s JU ^ ! authority of his principal. In short if the 
I jXj Zimml deposes against a Zimml agent, it 

(!f'^ will be accepted. This is according to 
the Mabsut. If the seller says, “ I have 
y made a gift of the house to him,” while 

^ the purchaser says, “ I have purchased it 

^tjibUj^! yS^ jJ for so much,” the words of the seller will 
jtds» |b‘ ;5y:«kJ| be accepted, and the seller will be 
entitled to revoke the gift; but if the 
ItXS" U£itX.i.f pre-emptor appears and pre-empts it 
-jUib> ^ b LsJ 1 on payment of the price, then the seller 
will have no right to revoke the house. 


ihXjo IUp. 
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JUl V; ^ This is according to the Tatar 
L^pb (b ,v.Ui Khdniyya. A muzarib partner purchases 
^ (o^bdJt a house and the rahtd mdl [)artn0r is 
gb w^^bdJl aJ its pre-emptor, and he relinquishes his 

id right ofpre-emption, thereafter the 

^ ; tAs1 partner sells it, now the rabul mdl 
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partner will not be entitled to pre-empt 
it, because the muzdrib has sold it in a 
sense on his {rahul mdl) behalf also, in 
the capacity of a co-partner, and he who 
sells a house cannot pre-empt it. This 
is according to the Muhzt of Sarakhsi. 
If the Kazi decrees pre-emption in 
favour of an agent, but the 
purchaser declines to execute the deed in 
his favour, then the Kazi will have the 
decree attested by two persons, just as 
he does when a purcliaser refuses to 
deliver the house, and if necessary on 
application to him, as he does in all 
litigations with respect to all decree- 
holders, the Kazi will give to the 
pre-emptor a sijl, order, confirming pre- 
emption. This is according to the 
Mabsui. It is stated in the Yatimat^ 
that ‘Ali Ibn Ahmad was consulted in^ 
ease where a certain land was owned by 
some co-sharers, some of whom were 
absent, while others were present, and 
those who were present pre-empted the 
shares of those who were absent, here 
the point was whether Shaft 'i-J dr could 
pre-empt in the absence of the co-sharers. 
The answer was ‘Tes,’ but when the 
absent co-sharers will appear, they will 
be entitled to take back the property 
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irom the 8hafi-i-Jdr. This is according 
to the Td^flo" KjKmiyyo, If two persons 
made a gift of a house with a condition of 
return for 1000 dirhams to a person, and 
each received an equal amount out of 
1000 from him, and they delivered 
possession of the house to the donee, 
the pre-emptor will retain his right of 
pre*emption, because the house was in 
joint ownership, and was not a divided 
one, and 1000 dirhams a\so cannot he said 
to be two different sale considerations, 
because! what each gave was his share of 
the whole, if 1000 are not deemed divisible, 
then according to Imam Abu Hauifai the 
transaction would be unlawful , because wdia t 
is incapable of division cannot be subject 
of exchange and Hiba, and here 1000 
dirhams are obviously capable of 

division. This is according to the 

Mahsut, 
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A. C. MUKEEJI, 

Reader in Philosophy. 

We have endeavoured, on another occasion, {vide Alla- 
habad University Studies, Vol. VI, Ajts Section) 
to clear up some of the misapprehensions which still exist 
about Kant’s theory of knowledge. The essence of that 
theory, as we tried to establish then, is briefly this 
that thought as the principle of systematization necessarily 
enters into all knowledge, and this irrespective of the 
objects known. Whether the universe be in reality a 
“ block universe,” or a never-ending process of becoming, 
whether it be the creative march of event-particles or the 
continuous emergence of new qualities! out of a space-time 
matrix, whether lastly it be only a stage for the mad dance 
of electrons or an unforeseeable spontaneous outburst of 
the dlan vital, the mere fact that we are committed to give 
an intelligible description of the universe implies that 
thought constitutes its very essence and that there is no 
dualism between thought and reality. This of course does 
not mean that thought and reality are identical or that 
reality is only thought materialized. On the contrary, it 
has all along been our endeavour to distinguish between 
Reality and Thought, and if we say that there is no 
dualism between them all that we mean is that the 
existential reality must necessarily express itself through 
thought or that the universe is spread out on a rational 
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plan. This, we claim, was the upshot of Kant’s theory 
of knowledge, though it is none of our purpose to Justify 
that Kant was always consistent with this inevitable 
conclusion of his analysis of the knowledge situation. 

It may now be easy, in the light of these considera- 
tions, to adjudge the merits of Maimon’s criticism of 
Kant’s reply to Hume, which, as we have remarked above, 
has more than a historical importance. Maimon’s failure 
to appreciate the reply, which has been widely shared by 
contemporary thinkers, is due to the fatal assumption that 
Kant undertook the laborious investigation into the possi- 
bility of knowledge from the standpoint of psychology to 
show that Hume’s derivation of the causal concept was 
essentially invalid and imperfect. So far as the psycho- 
■ logical , question is eqnoerned, the real reply to Hume, we 
, believe, has been given not by Kant but by the critics of 
presentationism and assooiationism. But the nature of 
the transcendental deduction will ever remain a closed 
chapter to us if we continue to regard it as a chapter in 
psychology. How we have, as a matter of history, come 
to the consciousness of the causal concept, as Kant warns 
his readers in the beginning of the famous deduction, is 
not to vindicate our right to the use of that concept in inter- 
preting an object. Similarly when Maimon points out 
that the forms of knowledge can be discovered only by way 
of experience and from this argues that experience can 
guarantee neither the completeness nor the necessity of 
’i i ; the categories, it may be respectfully retorted that Kant 
M knew as much as his critic that “the analysis of the 
experiences in which they are met with is not deduction, 
but only an illustration of them, because from experience 
; they could never derive the attribute of necessity.”^ The 

. ' } Kant’s Critique of Pure Reason, 2nd edition, translated bv 

MeiHejolin, p, 78.' 
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question here isi not one of empirical derivation. It is 
true that in presenting his arguments Kant does make use 
of expressions which have only a psychological import. 
But whatever justification there might be for Maimon to 
read into Kant’s deduction a purely psychological meaning, 
there is no valid excuse for contemporary thinkers to ignore 
the value of Caird’s remark that Kant’s deduction is a 
process of argument which reconstitutes its own premises, 
and that Kant himself often refers to it “ though perhaps 
he does not keep it so steadily before him as might be 
desired.”^ 

Logic and Psychology. 

If we then do not confuse the empirical with the 
transcendental deduction, it is necessary to avoid the 
mistake of the “ celebrated Locke ” and David Hume, and 
to realize clearly that the categories are, as Kant is never 
tired of insisting, “ conceptions of an object in general.” 
His reply to Hume does not consist in a mere criticism of 
Hume’s psychology; bht it consists essentially in showing 
that no psychological account of experience can lay claim 
to intelligibility which does not presuppose the necessity 
and universal validity of the categories, particularly of 
the categories of unity and causality. Even Hume, while 
ostensibly engaged in showing the derivation of the causal 
concept, had to present that derivation in terms of 
causality, and expected his readers to believe that the 
invariable perception generates in us habits and expecta- 
tions. What is this notion of generation if it is not one of 
causation ? It may be similarly shown that all the 
categories which Hume seeks to derive from a type of 
experience in which they are not are already implicitly 
present there, and that Hume’s apparent success is mainly 


* The Critical Philosophy, I, p. 475. 
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due to the use of expressions which conceal from the reader 
the hysteron 'proteron. It is unnecessary to justify our 
conclusion in detail after the masterly criticism with which 
Green introduces Hume’s readers into the Treatise of 
Human Nature. But in view of the current misinterpreta- 
tions of Kant’s theory of knowledge, it may be useful to 
remember that it was never Kant’s contention that the 
categories are clearly recognized at all the levels of 
experience and by all of us at every moment of our life. 
On the contrary, it is only in moments of reflexion that 
they are realized to be present in our experience. Kant’s 
principles of the pure understanding, as Caird sees it with 
his critical acumen, are not present “ to the ordinary 
empirical consciousness, any more than the principles of 
Grammar are present to everyone who can give expression 
to his ideas in language. The kind of consciousness to 
which such principles are present in their abstract form, 
and in which they are deliberately used as guides in the 
scientific investigation of phenomena, is a result of 
reflexion.”^ 

The elaborate details with which Hume’s ptosition has 
been developed in contemporary thought, and the new 
ramifications of Humes theory of knowledge, as we have 
contended on another occasion^ are due to a serious 
oversight which prevents contemiporary thinkers from 
realizing the exact nature of the transition from 
Hume to Kant. The essence of this transition, we 
are rightly told by Green, consists in showing that 
“ the philosophy based on the abstraction of feeling, 
in regard to morals no less than to nature, was with 
Hume played out, and that the next step forward in 
speculation could only be an effort to re-think the process 

. Ihid; p. 479. 
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of nature and human action from its true beginning in 
thought.”^ Green therefore recommends the study of Kant 
and Hegel to every student of philosophy who will care to 
take the “step forward in speculation ” and to leave 
behind the pre-Kantian “ anachronistic systems.” Our 
age, however, heedless of the warning, and perhaps 
inspired by the ideal of an infinite progress, is restlessly 
seeking to take another forward step beyond the philosophy 
based on thought which is generally condemned as barren 
intellectualism. Thus the intuitionist and the voluntarist, 
the romanticist and the pragmatist, in spite of their 
internal differences, have presented a united front against 
the intellectualist. If, however, Kant’s reply to Hume be 
correct— and it is our firm belief that it is correct and final 
— then every theory of knowledge which begins with an 
initial repudiation of the competence of thought must 
represent a retrograde step in speculation. In analysing 
experience from different standpoints and thus bringing 
together the logical implicates of experience, Kant, we 
are strongly of opinion, laid down once for all the general 
scheme of every intelligible discourse. The scheme has no 
doubt been developed by his followers on lines that were 
not clearly realized by Kant himself. But the general 
outline remains the same, and all subsequent developments 
have been of the nature of filling up details. A philo- 
sopher can surely claim the right to think in' a different 
way from another; but this claim for intellectual freedom 
cannot exempt him from restrictions which thought puts 
upon itself. These restrictions enter into the very essence 
of thought, and so every intelligible assertion must fall 
within the scheme. 

These intellectual restrictions in the form of categories 


® Works, Vol. I, p. 3T1. 
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we have tried to work out from the implications of a 
judgment that claims to be true. It is unnecessary to 
supplement these general conclusions with a detailed 
criticism of the anti-intellectual theories of knowledge, as 
the work hasi been already done admirably by a number of 
thinkers of repute. Prof. Aliotta, for instance, concludes 
his masterly survey of contemporary philosophy with the 
remark that if the true reality of things be complete in 
itself and perfect outside consciousness, the addition of 
consciousness and its subjective forms could only change 
and falsify it.” But this is not true, because it is hopeless, 
it is rightly urged, “ to endeavour to conceive of a quid 
anterior to thought and giving birth thereto, since siuch a 
quid, if regarded as real, in any sense, is already invested 
; the W of thought, and is, so to speak, a fragment 
. of thought projected into the past.”® Though, however, 
an exhaustive survey of the anti-intellectual theories is no 
more a desideratum, yet, it may be useful to emphasize tHo . 
kernel of truth which has been well-nigh overshadowed by 
the modern zeal for new systems, and thus remove some 
of the mismterpretations of the function of thought that 
are largely responsible for the general distrust of reason 
^d for this, we must return once more to Jam^ 
Wards analysis of experience, for, he was one of 

theTnflftlT w ““ PMosopMcal soiejices of 

he end of the last century made a lasting impression but 

were not able to clog their speculative insight Td if h 

, can be shown that Ward, despite his rejection of atomism 

and presentationism, muld not entirely free himself from 

, e glamour of empiricism which led him into difficulties 

^cuhar to presentationism, that circumstance by itself 

. may be taken as a strong ground for the presumpti™ that 

: I “Idealistic Eeaction Against Science, p. 424. 
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the greatest thinker is bound to fall into confusions when 
he tries to trace knowledge to something beyond thought 
and self-consciousness. 

James Ward’s theory of experience, though not 
entirely original, has the unique merit of presenting the 
facts with that freshness of outlook and wealth of details 
which can come only from an intimate acquaintance with 
the difierent departments of knowledge combined with 
acuteness oif thought, and desire for thoroughness. As an 
accomplished scholar, he never fails to inspire confidence 
even when his reader finds it difficult to follow him. 
Moreover, his analysis touches upon a number of very 
important problems which are still in the forefront of 
philosophical discussions of the day, and thus afiords the 
reader an opportunity to concentrate on the main currents 
of contemporary thought without the trouble of an actual 
wading through the multifarious currents. We select here 
for consideration his contribution to the theory of know- 
ledge and even with regard to this we shall restrict ourselves 
to some of the most outstanding features of that theory, 
particularly to those which ofier a strong contrast with 
what is generally known as the idealistic analysis of 
experience. The importance of such an undertaking can 
hardly be exaggerated. For, despite the strong tincture 
of idealism with which Ward’s position in general is 
imbued, there are very significant differences between his 
analysis and that of the idealists, and so one of them must 
ultimately be abandoned as false. 

Experience, for Ward, is a term which includes “ all 
that we know and feel and do, all our facts and theories, 
all our emotions and idealsi and ends.”^ The most 
persistent feature of experience in this sense is its duality 


Naturalism and Agnosticism, II, p. llh. 
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as distinct from the dualism of matter and mind. The 
duality of subject and object characterizes experience at 
all the different stages through which it passes, and the 
most important point in the development of experience is 
reached with the dawn of self-consciousness. Epistemo- 
logists, according to Ward, have been almost always guilty 
of ignoring what psychological analysis has proved teyond 
the shadow of a doubt, namely, that there are “ successive 
stages in the advance from the one level of experience or 
knowledge to the other.”® Much confusion has arisen 
from not recognizing that “ both reflexion and reasoning 
are the result of social intercourse, the gradual develop- 
ment of which has produced this gulf between man and 
brute.” Once it is assumed that “ each man by himself 
■ is rational instead of recognizing that humanity has 
achieved rationality, the result is a fatal confusion of 
pychology with epistemology. “ Our human perception, or 
intuition oif things as expressed in language,” it is urged 
in another connection, “ is, of course, for us the nearest, 
the Eighesit and the clearest.” But, unfortunately, 

“ epistemology has not merely started from the human 
level as it must: but it has tended to assume that this 
intellectual level is where knowledge itself begins.”® One 
of the fatal consequences of this confusion is to be found 
in the extremely loose way in which the terms ‘ subjective ’ 
and ‘objective’ are used in epistemological treatises. 
What IS epistemologically subjective is erroneously ret^ard- 
, , ed as psychologically subjective as well, ’and that whfch is 
: psychologically objective is also supposed to be epistemo- 
; ^ , ogically objective. And thus arise all the difficulties of 
diialism and external perception. 

®Psyeliolog-ical Principles, 2nd edition, p. 32. 

: i : ' : : , ; ® Mind, xxviii, 1919, p. 268. 
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Psychology may avoid these confusions, Ward thinks, 
by clearly distinguishing between individual experience 
and universal experience. From its individualistic stand- 
point, it can sho'w how experience at all the different levels 
of its development involves a relation between a knowing, 
feeling and active subject on the one hand, and an object 
on the other; and how universal experience “ has grown 
out of, depends upon, and is really but an extension oif , our 
primary, individual, concrete experience. This distinc- 
tion between the concrete experience of a given individual 
and that experience which is the result of inter-subjective 
intercourse “ systematized and formulated by means of 
abstract conceptions ” is at the root of the dualism of 
commonsense and science. But dualism can effectively be 
refuted by showing that conceptual experience is preceded 
by a type of experience in which conceptions do not figure 
at all,^^ and that the trans-subjeotive object, far from' being 
independent of the subjects that know it, is “ rather what 
is common to” the objects of the separate individual 
knowers. 

It is not necessary for our present purpose to reproduce 
all the arguments by which Ward seeks to establish his 
position outlined above, nor need we question the validity 
of his description of the different stages through which 
individual experience develops into something like an 
over-individual experience. The criticisms his theory has 
evoked in its psychological aspects^ — that is, as a true 
description of the development of individual experience as 
it is for the experiencing individual — are well known. 
But there are some very important epistemological issues 
involved in Ward’s theory of experience, and if his 


Naturalism and Agnosticism, II, p. 153, 
“ Jhid,, p. 156, 
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contentions be true, then it is time that we should revise 
our attitude to certain conclusions which have so far been 
accepted as indubitable verities in the field of epistemology. 
To these then we turn. And we can conveniently begin 
with the consideration of the individualistic standpoint 
which is thought to be the peculiar standpoint of 
psychology. 

The Indiviihialistic Standpoint leads to a Dilemma. 

“Of all the facts with which he deals,” it has been 
urged by Ward, “ the psychologist may truly say that 
their esse is -percifi, in so far as such facts are facts of 
presentation, are ideas in Locke’s sense, or objects which 
imply a subject. . . . Psychology, then, never transcends 
the limits of the individual.”^ Hence Psychology may 
, ; quite 'adequately be defined as the science of individual 
experience. But though in this sense, ‘ the whole choir of 
heaven and furniture of earth ’ may belong to psychology, 
yet psychology cannot ignore the difference between “ the 
standpoint of a given experience and the standpoint of 
its exposition, or, as Ward himself explains, it should 
^ , not interpret the conduct of children as if they were 
already ‘ grown-up ’ persons.^'* That is, the psychologist’s 
business is to give a systematic account of experience as 
it grows from one stage to another in the life-history of an 
individual without confusing hist own standpoint with 
that of the experient who actually owns the experience 
which passes through different stages of development. 

; , Now, the first question that naturally suggests itself here 
is ; how is it possible for the psychologist to abandon his 
own standpoint and place himself in the position of a less 

! . Psychological Principles, p. 27 . 

j : K; , p. 48 . 

; i, Ibid, ^ p. 8Z, ' ' 



JAMES ward’s analysis OF EXPERIENCE 


developed mind in order to give a faithful representation 
of the world as it is presented to it? This question, it 
may be seen, is not trivial, and Ward hast to raise it and 
offer an explanation. “ The infant,” he says, “ who is 
delighted by a bright colour does not of course conceive 
himself as face to face with an object; but neither does 
he conceive the colour as a subjective affection.” And the 
reason evidently is that conception or, as Ward elsewhere 
says, experience in which concepts figure is preceded by 
experience in which they do not. Yet, in dealing with the 
infant’s experience the psychologist ‘ ‘ is bound to describe 
his state of mind truthfully,” and this according to Ward 
can be very well done without “ abandoning terms which 
have no counterpart in his consciousness,” because “ these 
terms are only used to depict that consciousness to us.” 
This explanation, however, does not seem to remove the 
difficulty. If the psychologist has to give a faithful 
description of the child’s mind when it is face to face with 
the bright colour, he must not introduce into his descrip- 
tion such terms as have a meaning ordy for those who 
have reached a higher stage of development. Because, in 
that case, the description is not of the child’s mind what- 
ever else it might be. The psychologist therefore seems 
to be between the horns of a dilemma. He must either 
stick to his own standpoint or abandon it. In the former 
case, he commits the ‘ psychologist’s fallacy ’ ; while in 
the other case, he may be faithful to the facts but he does 
it at the expense of intelligibility. 


Unintelligibility of Experience Prior to Self->€onsciousness, 

Ward appears very often to prefer the latter alter- 
native and insists on the essential unintelligibility of the 
lower forms of experience. Thus to take one clear instance, 
the lizard’s immediate experience of sunshine and warm 
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; stone occurring together, it is said, does not strictly admit 
of statement; yet, universal experience is “ only an 
elaboration, though a most important elaboration,” of the 
perceptual experience of the lizard.^ This impossibility 
of stating clearly the lizard’s experience as it is for the 
lizard, it may be replied, is due to the absence of those 
distinctions in perceptual experience which exist only at 
a higher stage. But this admission, taken strictly, is not 
compatible with Ward’s conception of development, as an 
W^e shall illustrate our point by reference 
to an interpretation of Ward’s position given by Prof. 
Dawes Hicks in another connection. In explaining Ward’s 
theory of the pure ego, and defending Ward’s position 
against the suspicion that he was reviving the spiritualistic 
theory of a soul-substance. Prof. Dawes Hicks says that 
wherever we have a state or mode of consciousness, there 
we have what may otherwise be called, using Lotze’s 
terminology, a mode of ‘being for self,’ a mode of self- 
expression on the part of a subject that in and through 
such act is in some measure and to some degree aware of, 
or experiencing, itself. The awareness in question may 
be confused and indefinite to any extent, it may be no more 
than the first dim obscure stirrings of feeling; but the 
point is it IS always there, and were it not the gradual 
development of self-consciousness would be inexplicable. 
This interpretation, we believe, may fairly be taken as a 
critici^ of Ward’s own position. If there is anythino- 
, at ard is most anxious to defend, it is this that self- 

consciousness is the latest stage in the development of 

expeneni^ and that this development is an epigenesis. 
On the other hand. Prof. Dawes Hicks seeks to read into 

; ! ^Agnosticism and Naturalism, p. 184, 

';;iu:»«Mind, XXX, 1921, p. 5. 
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Ward’s theory a conception of development which 
essentially consists in a process from the implicit to the 
explicit, from the potential to the actual. But to say that 
what is logically implicated is unconsciously involved in 
the former stage is, according to Ward, “ bad psychology 
and assumes a scientifically unwarranted and unworkable 
use of the notion of potentiality,”^’’ and so development 
must lead to the emergence of new factors that did not 
exist in the prior stage. 

Gan there be a History of Seif«Coti6Ciousness? 

The point we have raised is too important to be ignored 
completely or treated lightly. Once it is made clear that 
it is only from the standpoint of the psychologist that the 
individual experience is intelligible, the hard and fast line 
by which Ward seeks to distinguish sense-knowledge and 
thought-knowledge, or experience in which concepts figure 
and that in which they do not, disappears; and we are 
landed in some such theory as that which Green, for 
example, expounded when he said that “ a natural history 
of self-consciousness, and of the conceptions by which it 
makes the world its own, is impossible. 

It is however well known that Ward’s account of 
the relation of the trans-sub jective stage to the 
previous stage of individual experience has been 
thought to be unsatisfactory even by such a sympathetic 
critic as Mr. G. F. Stout. ” If thought first arises,” it 
is said, “ after previous stages which can be accounted for 
without it, it emerges as a radically new faculty : there is 
a breach of continuity. But if we examine critically 


Mind, XXVIII, p. 263. 
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Ward’s treatment of the development of the individual 
percipient prior to the beginning of the trans-subjective 
stage, we find that it already involves in manifold ways 
thought as well as sense.”^ Now, we do not desire to 
consider the purely psychological question here. Whether, 
as a matter of historical fact, a given individual below 
■ the trans-subjective level has in its experience, in however 
crude a form, both sense and thought, it is for the psycho- 
logist to ascertain. Nor do we propose to consider the 
value of the psychological question for epistemology. But 
supposing that there is an experience which forms the 
subject-matter of investigation, then the question we raise 
is whether it is possible for the psychologist to give up 
his own standpoint, even when the experiencing subject 
whose experience he investigates stands at a lower level 
of development. Let us clear up the problem by means of 
an example. A psychologist, say, is required to give 
faithful description of a flower as it is for an experient 
below the trans-subjective stage. The psychologist being 
already at the trans-subjective level, knows the flower to 
be a unitary existence as distinct from other similarly 
existing things of the world with some of which it is related 
spatially, temporally and causally. And his knowledge 
of the flower is more or less adequate accordingly as he is 
a physiologist or a botanist. On the other hand, the 
experient whose experience he describes knows nothing of 
all these relations through which the psychologist knows 
it. Being at the sub-reflective level the psychological 
subject cannot evidently have that type of knowledge of 
the flower which implies identification and differentiation, 
causal connection and ' spatio-temporal relations. The 
question then is if it is possible for the psychologist to 

^ I! >9 The Monist, XXXYI, 1936, p. 41. 
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describe the flower as it is for the psychological individual. 
To do so, the psychologist must be able to strip the flower 
of all those relations through which he knows it, and thus 
reduce it to something which is, in the Kantian phrase, 
as good as nothing for him. But if he is not to commit 
the “ psychologist’s fallacy ” he must describe the flower 
without introducing into his description any of the rela- 
tions through which alone he knows it. 

In the light of these considerations, we can easily 
realize the appalling responsibility that is thrown on the 
shoulder of the psychologist, when he is constantly warned 
against the psychologist’s fallacy, and yet asked to do the 
miracle of describing individual experience from the stand- 
point of the experiencing individual. Ward, as we have 
seen above, avoids this perplexity, nay, evident absurdity, 
by saying that when in a psychological description the 
term sensation, for instance, is used it is simply meant to 
describe io MS the individual’s state of mind. But a 
disciple of Kant might similarly urge that the category of 
causality, though not applicable to the ‘ thing-in-itself,’ 
is used in order to describe it to us. But any one would 
hardly accept the reality of the thing-in-itself on the 
ground on which Ward asks his reader to believe in a pre- 
intellectual or anoetic stage of mental development. Let 
US then turn to the description which Ward as a psycho- 
logist offers of individual experience below the trans- 
subjective level. 

“ Psychologists, it is said, have usually represented 
mental advance as consisting fundamentally in the combi- 
nation and recombination of various elementary units, the 
so-called sensations and primitive movements : in other 
words, as consisting in a species of ‘ mental chemistry.’ 
If needful, we might find in biology far better analogies 
to the progressive differentiation of experience than in the 
F. 45 
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physical upbuilding of molecules.”®* Even in higher minds, 
a presentation is still part of a larger whole, and ‘ ‘ working 
backwards from this, as we find it now, we are led alike 
by particular facts and general considerations to the 
conception of a totum ohjectivum or objective continuum 
which is gradually differentiated.” In many places, 
however, in our account oif this process of differentiation, 
it is further said, the “ only evidence apparently to which 
we, can safely appeal in this enquiry is that furnished by 
biology.”®’' And the reason apparently is that the processes 
in many cases “ have now proceeded so far that at the 
level of human consciousness we find it hard to form any 
tolerably clear conception ”®® of the lower forms of 
experience. But in spite of these difficulties, it is believed 
that we can conceive individual experience which involves 
the duality of subject and object: the subject confronted 
with a partially differentiated sensori-motor continuum. 
But here we are on the other horn of the dilemma, and the 
problem is : how can we describe such an experience from 
the standpoint of the experiencing individual ? From the 
standpoint of the psychologist who stands at the intellec- 
;tual level, it is of course possible, on the analogy of 
biol^ical development, to conceive, though under difficulty, 
what the psychological individual might be. But that 
does not explain what its experience is for itself. The 
experient, for example, cannot know the objective 
continuum as such, because that would involve all those 
fundamental relations which, according to Ward, are 
much later attainments. 

The only plausible answer to the question we have 
raised is perhaps to be found in the distinction, which 

“ Psycho] ogiral Principles, p. 70 . 

p. 108 . 


JAMES WAED’S analysis OF EXPERIENCE 353 

Ward insists on in different contexts, between sense- 
knowledge and thought-knowledge. Thus, for instance, in 
opposition to Green’s dictum that a consistent sensation- 
alism must be speechless, Ward urges that “ though sense 
is speechless, it is not ‘ senseless.’ That is, if we 
understand Ward aright, epistemologists have been led to 
deny the non-intellectual type of knowledge on account of 
their pre-occupation with man at the intellectual level. 
But though it is true that “ our human perception, or 
intuition of things as expressed in language is, of course, 
for us the nearest, the highest and the clearest ” yet, it is 
not equally true that knowledge begins only at the 
intellectual level. In this respect, “ formal logic and 
sensationalist psychology have been but blind leaders of 
the blind. Language, which has enabled thought to advance 
to the level at which reflexion about thought can begin, 
is now an obstacle in the way of a thorough analysis of 
it.”^* But anoetic consciousness, whether or no it actually 
exists, “ is a conceivable limit, and has the theoretical 
usefulness of limiting conceptions generally. Considered 
in this light, the experient at the sub-intellectual level has, 
it will be maintained, sense-knowledge of the sensori- 
motor continuum, and though it cannot translate its 
knowledge into the thought-form, yet that does not detract 
from the concreteness and immediacy of its non-intellec- 
tual knowledge. Far from being ‘ nothing,’ individual 
experience is the primary, concrete experience, and even 
when the intellectual level has been attained it is this 
concrete experience which provides the necessary content, 
the fundam.eMa, for the relating activity of the intellect. 
Taken by itself, this content does not give rational 

23 Mind, XXVIII, p. 259. 
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knowledge, and cannot explain rational experience. But 
“ without this content the universal and necessary factors ” 
that enter into rational experience “ lapse into empty 
form, become as incapable of yielding experience as empty 
dies of minting coin.”“ 

; The answer outlined above, though not explicitly 
formulated by Ward, is strongly suggested by the uncom- 
promising rigour with which he pursues the distinction 
between sense-knowledge and rational knowledge. We do 
not intend to repeat here the contentions we elaborated 
elsewhere about the distinction in question; but assuming 
the essential validity of the distinction in our experience, 
^ we ask whether on the basis of a distinction in self- 
conscious experience, it is possible to describe the experience 
of 'an individual below the level of self-consciousness — an 
individual that is ex hyfothesi precluded from any 
knowledge that implies the power to distinguisih. Such 
an individual, restricted to the enjoyment of its immediate 
experience, would know nothing of the distinctions that 
we make between subject and object, cognition and conation, 
thought and feeling. Its experience for itself would be, 
'l, to^ borrow Ward’s phrase, a matter of being rather than 
I Ij of knowing. And if such beings exist at all, in what sense 
? can we describe its experience as involving the duality of 
subject and object which has been accepted as the universal 
feature of experience ? It is of course not denied that an 
individual may feel without knowing that it feels: there is 
the whole difference here between consciousness and self- 
consoiousneas. Similarly, it is not denied, that the subject- 
object relation may be involved in an experience, though 
the experient knows nothing of that relation; but, then, 
in describing such an experience tlie psychologist is not 

^^Faturalism and Agnosticism, IT, p. 184 . 
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describing it as it is for the experient, and thus committing 
the fallacy against which he is repeatedly asked to guard 
himself. 

Epigenesis of Self-Consciousness is Virtually Denied by Ward. 

The essential correctness of our contentions is implied 
in the explanation which Prof. Stout offers of the psycho- 
logist’s fallacy. Though the psychologist is required “ to 
give a coherent and truthful account of ‘ the development 
of individual experience as it is for the experiencing 
individual,’ ” yet, it is admitted, “ there is an essential 
difference between this experience itself and what the 
psychologist knows and seeks to know about it. His stand- 
point and outlook cannot be identical with those of the 
individual he is studying. Otherwise, in order to study 
a baby’s mind he must himself become a baby and so cease 
to be a psychologist. No data, conceptions, distinctions, 
hypotheses are illegitimate in psychology, if and so far as 
they help relevantly to answer properly psychological 
questions. Similarly, Ward seems to suggest, in some 
places of his psychological account of experience, that the 
psychologist may give a truthful account of immediate 
experience even when he describes it only from his own 
standpoint. Thus, for instance, he admits a plurality of 
properties in a sensation while denying its complexity, on 
the ground that the psychologist can reflectively make an 
analysis and find out a plurality of constituents in an 
experience though such an analysis is not possible for the 
subject of immediate experience. To deny this, it is said, 
is to overlook the difference between a psychological and a 
psychical analysis.'^ But it is not at all clear in what 
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sense this psychological analysis is then an analysis of 
experience as it is for the experiencing individual. Does 
it not clearly show that it is necessary for the psychologist 
often to view the experience he is investigating, not from 
the standpoint of the experiencing individual but from that 
ly; of his own ? Is it not then mere sophistry, however cleverly 
' concealed by terminological distinctions, to deny that 
' psychology studies individual experience not necessarily 
from within but a& f The fact is that our knowledge 
of a thing or event cannot be adequate except in terms 
of self-conscious experience, and when therefore that event 
or thing is ex hyfothesi of a nature different from what 
can be realized in self-consciousness, there can be no 
: knowledge. The conditions of knowledge being absent, 

, that thing remains inaccessible and inscrutable. And the 
' reason is that the conditions of self-consciousness are 
really the conditions of knowledge. ' * - 

We may then summarize this portion of our conten- 
tions as follows. The psychologist’s fallacy, as explained 
by our eminent psychologists, far from being a defect to 
be removed from psychological descriptions, enters neces- 
sarily into ^ aU i intelligible descriptions of facts. In 
describing and explaining mental events, in tracing the 
development of experience from one stage to another, or 
in analysing a complex psychosis into its constituent 
elements, the psychologist can as little lay aside his intellec- 
tual mechanism as a mason can put away his tool in build- 
ing an edifice. And the demand that a psychologist 
should guard himself against the psychologist’s fallacy and 
describe individual experience from the .standpoint of the 
experiencing individual is as impo.s.sible to meet as the 
demand that he should describe the indescribable or think 
of the unthinkable. This of course does not mean that a 
genetic study of mental facts is foredoomed to failure. On 
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the contrary, the genetic method, we believe, has been of 
immense value in psychology as much as in other depart- 
ments of knowledge. Its special fitness for the study of 
mind lies in the simple fact that mind is essentially a 
process, a growth. But it is equally important to remember 
that in following the mind through the different stages of 
its development the psychologist has to reconstruct its 
process, and is therefore inevitably bound down by the 
conditions of reconstruction. No knowledge, specially no 
knowledge of the past, is possible except through a con- 
structive activity on the part of the knower. That the past 
is not immediately given, but has to be constructed out of 
what is given, ought to be now a commonplace of philo- 
sophy. And then it follows that the psychologist in 
tracing the growth of mind must of necessity construct or, 
say, reconstruct the past history of the mental evolution. 
And from this it follows further that what defies recon- 
struction cannot be described in intelligible terms. 

Ward’s Biological Bias. 

What prevents Ward from clearly realizing this truth 
is perhaps his pre-occupation with biological concepts. 
Having rightly insisted on the duality, as distinct from the 
dualism, of experience, he has no difficulty in exposing the 
shortcomings of mechanical and chemical categories in the 
description of mind and mental evolution. But he still 
continues to represent the subject-object relation as 
something like the relation between the organism and its 
environment. The subject with the capacity to feel and 
act, and armed with the single power of attention, is 
represented as confronting a sensori-motor continuum, 
almost in the same way in which an organism is confronted 
with its environment. It is true that the essential distinc- 
tion between these two types of relation is sometimes 



35S THE ALLAHABAI) tNIVERSITY STUDIES 

recognized, and then it is said that experience is life as it 
is for the living individual, and not like the “ interaction 
of organism and environment with which the so-called 
biologist is exclusively concerned, and where both organism 
and environment are objects for a distinct observer. And 
then it is rightly urged that in respect of the subject-object 
relation, as the absolutely ultimate relation within 
experience ‘ ‘ we can either say that it is inexplicable, or 
that it needs no explanation, or we may entertain the 
notion of an Absolute, in whom the unity of experience 
outlasts the duality.”^'* These alternative courses, how- 
ever, are not followed by Ward. They are, according to 
him, preferable courses in comparison with that which 
brings the subject-object relation under the category of 
cause and effect. Experience, Ward seems to think, 
vouchsafes only interaction, and not causal relation between 
subject and object. “ Given a subject, or centre of 
experience, and such an objective complement; then the 
most salient feature is their interaction ; the feelings that 
objective changes induce in the subject, and the actions 
to which such feeling leads.”^^ Now, interaction is 
; essentially a biological category, and it is difEoult to see 
'rj 'how, in spite of its superiority to the category of cause 
and effect, it can effectively disarm the force of the criticism 
which Ward has brought to bear upon the cause-effect 
category as representing the subject-object relation. If 
the subject-object relation is presupposied by and there- 
fore not explicable in terms of cause and effect, is it any 
the more explicable under the category of interaction? 
Does not the latter category presuppose as much the 
subject-object relation as the former? 
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The fact seems to be that Wiard has not done sufficient 
justice to his insight that the subject-object relation is 
ultimate. Being under the fascinating influence of a new 
fruitful discovery, he was naturally blind to its limita- 
tions, and so fondly clung to the biological category of 
interaction in explaining not only what was imperfectly 
explained by the mechanical and the cheinical categories, 
but in explaining even that ultimate relation which is 
presupposed by every specific relation within experience. 
While rightly discovering the absurdity of identifying the 
subject of experience with the organism “ which is but a 
special object among others, while realizing that it 
would be “ a mistake to seek to explain the individuality 
of the psychological subject by reference to the individu- 
ality of the organism,”® and lastly, while detecting the 
fatal ambiguity of the term mind or ego as meaning “ the 
unity or continuity of consciousnesst,” as well as, the 
subject to which this unity is presented,^ Ward fails to 
work out all the implications of his position, mainly on 
account of a strong biological bias. It will be interesting 
to consider certain other aspects of the doctrine to which 
he is committed by his prejudices for biological categories. 

Thought as the Principle of Concretionw ; i 

j ; iljlt is one of . t Ward’s oft-repeated assertions that 
immediate^ experiehcsp’ concrete s living and real, i while 
concepts are abstract and ideal. Thus with regard to 
space, time, matter and force, alike he distinguishes 
between perceptual realities and abstract conceptions. The 
trans-subjective object, according to Ward, is “ always in 
some measure general or abstract; in other words, concep- 

Naturalism and Agnosticism-, II, p. 127. 

33 Pgy^l^ological Principles, p. 36. 

^^Psychological Principles, pv39, also p. 423. 
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tual.”*® The universal and necessary factors df experience 
are due to intellectual elaborations, and “ the further this 
intellectual process extends, the more abstract the result; 
as, for instance, if we were to say not, The sun warms 
the stone, but Ethereal undulations produce molecular 
vibrations.” And then it is remarked that “ however far 
such operations extend, their results are only valid or 
objective provided they rest ultimately on a basis of 
immediate experience.” Similarly, with regard to space 
and time, a distinction, it is held, should be drawn between 
that which is perceived and that which is conceived, or, 
again between the psychological and the epistemological. 

Now, the first point that deserves consideration in this 
connection is the distinction of immediate experience 
from concepts. It clearly reminds one of the pre-Kantian 
empiricism with its reduction of thought into mere abstr- 
action, and particularly its emphasis on mere feeling. 
This theory, however, was at the basis of a philosophy 
which, according to Green, “ was with Hume played 
out. ”36 But the emergence of the theory in contemporary 
thought, and the rigorous application of what has so long 
been supposed to be a ifalse principle to different fields of 
enquiry can be accounted for only on one hypothesis. 
Hume has somewhere remarked that when a controversy 
has been in the field for a considerable time without the 
prospect of a satisfactory solution, it may be taken as a 
proof that there is an ambiguity in the terms used by the 
disputants. And if Hume had lived in our time, he would 
easily see that the distinction between the function of 
immediate experience and that of thought in contemporary 
philosophy is based on a particular sense in which the 

. ® Naturalism and Agnosticism, II, p. 184 . 

®«Green, Works, I, p. 371. 
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term ‘ concrete ’ is freely used. Nobody can actually deny 
that there is something in immediate experience which 
cannot be reduced entirely to mere thought, and in this 
sense, there is a valuable element of truth in the conten- 
tion that if pure being is pure nothing, pure thought is 
equally empty. A feeling, for instance, that is felt 
actually at the moment is surely more concrete and living 
than the concept of feeling, and regarded in this light, 
conceptual thought is comparatively abstract. But the 
term ‘ concrete ’ also means in philosophical literature that 
which is a whole, and consequently, we are said to make 
an abstraction when a part is torn out of the whole and 
then substantiated as a res completa. Thus, for instance, 
the flower as presented to an anoetic consciousness, if such 
a consciousness exists at all, however immediately appre- 
hended, is not the complete flower as it exists. To know 
the flower in its existential concreteness, it must be 
determined in all those multifarious ways, and apprehend- 
ed through all those fundamental relations which intellec- 
tual elaboration or interpretation essentially implies. The 
sense-presented flower, though it is as immediately grasped 
as a feeling, is yet an abstract entity ; for the obvious reason 
that sense does not ex hypothesi refer it to the conditions 
under which alone it exists as a real thing. The category 
of cause, for instance, is one of the conditions that enter 
into, the existence of the flower, though it is not presented 
as such to the immediate experience. In this sense, our 
conceptual knowledge, far from being abstract and untrue, 
is emphatically concrete and real ; and thought is the 
principle not of abstraction but of concretion. 

When in this manner we get rid of the fatal ambiguity 
lurking in the terms ‘ concrete ’ and ' abstract,’ it will be 


Psychological Principles, p. 293 . 
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easily seen that to candemn the Kantian categories as the 
‘ Lpiost abstract ’ concepts is to accept uncritically an 
account of the categories and of thought which it has been 
almost a characteristic feature of empiricism to advocate, 
both before and after Kant. The swmTno, ysnaixi of the 
scholastic philosophers into which the Aristotelian theory 
of categories degenerated were falsely identified by John 
Stuart Mill with the categories as the ultimate presupposi- 
tions of knowledge and existence. And it is regrettable that 
the false view is not entirely rejected even by such an acute 
critic of presentationism as Ward undoubtedly is. Here, 
again, we are inclined to believe that the ultimate reason 
of Ward’s ifailure is to be found in his biological bias. 
Attention, the single activity supposed to belong to the 
subject, is conceived as- analogous to, though not identical 
with, the response of ' the organism- to , its environment. 
And this prevents Ward from’ seeing the real nature of the 
interpretating, the organizing or the synthesizing thought. 
It is true that according to him, tliere is a synthesizing or 
integrating process which “ is begun at the lower or 
fperceptual level of experience and continued at the higher 
, or intellectual level,”®' but this process is wrongly identified 
with; the activity of attention and the tendency to anthro- 
pomorphic interpretation. Knowledge being the process 
through which the world exists for us, it is extremely 
misleading to view the interpretating process of thought as 
merely the process of differentiating and integrating an 
objective continuum. 

Conceptual Knowledge and Reality. 

This brings us once more to the contrast, which Ward 
is never tired of insisting on, between the standpoint of 
psychology and that of epistemology, and particularly the 


A Study of Kant, p. 80, 
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contrast of the psychological a 'priority with the episte- 
mological a priority. It is one of his repeated warnings 
that we must not confuse the concept of space-time with 
the experience of space-time. “ That the knowledge 
of space ” he urgesi “ is a priori in the epistemological 
sense it is no concern of the psychologist either to assert or 
to deny.”^® Now, can we not equally say, reversing 
Ward’s remark, that the knowledge of space-time is not 
psychologically a priori it is no concern of the epistemo- 
logiat either to assert or to deny? So far as the psycho- 
logical question is concerned Ward’s account may be true 
or, again, it may be false as shown by Stout, who is 
uncompromising in holding that “ this merely sensuous 
unity is not sufficient ” for explaining the growth of the 
knowledge of external world. But we must recognizei 
he urges, that from the outset there must be “ some 
germinal apprehension of the unity of the world,” and that 
“ such categories as spatial unity, temporal unity, causal 
unity belong even to rudimentary perceptual consciousness 
as a condition of its further development.” Nor again are 
we to decide on the psychological validity of Ward’s 
explanation oif space-perception in contrast with that of 
another eminent psychologist of our time who holds that 
there can be no perception of space without the constructive 
activity of mind “ to which the sense-stimulations and the 
qualities of ? sensory ibJtperience that“ immediately^ follow 
upon them are the provocation.”'’^ From these alternative 
theories of space-perception, we may, however, see clearly 
that it is futile to appeal to psychology even of the most 
modern type in order to expose the defects of Kant’s 
account of space as epistemologically a priori. 


Psy etiological PrinciptleSj. Pj., 144. 

^‘’Manual of Psychology.’ 4fi' edition, xi- 413. 

Mr. MacDongal'l, Outline of: Psychology, p. 245. 
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The question that is all-important from the stand- 
point of knowledge is whether space-time is not involved in 
any account of the growth of individual experience which 
passes through different levels of development, and whether 
the conceived space-time is not objectively real in contra- 
distinction from the ‘ concrete perceptual ’ space-time. 
The objective reality of time as a succession of events, for 
instance, is presupposed by every psychologist who ventures 
to give a genetic account of experience, and then it is not in 
terms of the time as perceived but in terms of the time as 
conceived that the genetic account becomes intelligible. The 
concept may be, as Ward would have us believe, “ at once 
abstract and ideal, but it is in terms of the conceptual time 
alone and not in terms of the Bergsonian duration, that the 
gradual and successive development of experience can be 
understood. Are we then to reject the conceived time as 
the pendant of geometry ? ” Can development be under- 
stood except in terms of the “ abstract time of science in 
which we imagine the successive states of the whole 
phenomenal world to be plotted out? In fact, however, 
Ward himself suggests that the real time is what we 
; conceive it to be, and says explicitly that whatever may be 
: our^ intuition of time, the time as we conceive it is time 
as It IS. But if this be granted, then, epistemology, far 
from presupposing psychology, is really presuppos;d by 
•j , psyo oogy, and reflection, even if it be something which 
comes to be at a particular stage of the development of 
! individual experience, is the medium through which alone 
I an.objective development is intelligible. In other words 
conceptual know ledge is not abstract in the derogatory 

, I ^ Kealm of Ends, p. 305. 

' MmSot I *“« “ a™ ™ co™wi„n- 

Aiannail ot Psychology, 4th edition, p. 668. 
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sense of being something that gives us a partial view of 
reality or a false view of real things. And it follows also 
that to talk of a correspondence between conceptual know- 
ledge and reality is to court misunderstanding, suggesting 
as it does a different type of knowledge through which 
reality exists for us, with which we are to compare our 
conceptual constructions. M, on the other hand, it is 
found that even the staunchest critic of conceptual know- 
ledge has to construct in spite of himself and thus assume 
implicitly the validity of conceptual constructions, this by 
itself is a transcendental type of proof showing the 
a 'priori validity of concepts as also the futility of institut- 
ing a comparison between conceptual knowledge and reality. 

The fact is that concepts, as Kant urged long ago, 
are rules that unify knowledge and there can be no 
knowledge without a concept “ however indefinite or 
obscure it may be.” And the ultimate source of the 
conceptual constructions is the subject that knows, call it 
the pure ego or the transcendental unity of apperception. 
Now, there is no doubt that Ward too admits in a sense that 
the experient subject is the source of the real categories 
of substance and cause, and that “ the world is intelligible 
only when it is interpreted in terms of what the experient 
subject at the trans-subj active and self-conscious level 
knows itself to be.”'*^ But then he interprets * these 
categories in the anthropomorphic sense and thinks that 
all Kant meant by the transcendental conditions of know- 
ledge is this that the “ permanence and activity of the 
subject itself are analogically projected,”''^ at the trans- 
cendental level of experience. And if this be the upshot 
of Kant’s reply to Hume, then we must agree with the 
critics of Kant in the remark that Kant’s vast transcen- 

A Study of Eant, p. 83. 
p. 134. 
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dental machinery is ‘a signal failure For, Hume 
would have surely retorted that “ to convince us how 
fallacious this reasoning is, we need only consider, that the 
will being here considered as a cause has no more a 
discoverable connection with its effects than any material 
cause has with its proper effect.”^^ We venture to think, 
however, that Kant’s transcendental conditions of 
experience are not the anthropomorphic projections at the 
transcendental level oif experience. On the contrary, they 
are the presuppositions of even the anthropKimorphic 
projections. That is, Kant’s reply to Ward would be 
essentially the same as his reply to Hume. All descrip- 
tions of the origin of the categories, he would say in effect, 
can be intelligible only in terms of the categories themselvesi, 
and, consequently must be vitiated by “ a sort of generatio 
aeqmvoca,'’ and this irrespecabive^of the modes in which 
they are supposed to have originated. ; Whether." j 
categories are described as having originated from the 
habits of imagination or from the anthropomorphic projec- 
tion, the psychologist assumes the universal validity of the 
causal principle in the logical sense, in so far as he is think- 
, , ing of the origin of the categories as a real fact of the world. 


The Logic of Agnosticjsm. ' * j 

There are certain other aspects of Ward’s philosophy 
in respect of which also he may truly be regarded as the 
mouth-piece of the spirit of the age; but we are not 
concerned with them in the present context. We may, 
however, conclude with a warning against a possible 
misinterpretation of our criticism of Psychology. Nothing 
we have so far said is meant to decide on tlie merits of the 
competing theories about the psychology of knowledge as it 

; J. H. Stirling’s article in Mind, 1885. 

. Treatise, I, iii. xiv. 
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is conceived now. Whetlier all-knowing begins with 
sensory experience or with experience referred to some- 
thing beyond itself, it is for the psychologist to discover. 
Similarly, it is none of our purpose either to defend or 
to attack the Avidely respected opinion that, as a matter of 
history, the self-conscious level has been attained at a 
particular stage of the psychological individual’s develop- 
ment, or that “ the human mind, like the human body, is 
the outcome of a long and highly specialized evolution.”'® 
All we have attempted to show is that a psychology of 
knowledge must necessarily presuppose the validity of 
those ultimate principles Avhich lie at the basis of thought 
and existence. That is, even if it be granted that self- 
consciousness together with the formative principles of 
knowledge come to exist at a particular stage in the 
development of individual experience, we cannot consider 
this fact as a ground for rejecting the findings of the self- 
conscious individual who necessarily interprets facts in 
accordance with the logical categories. The psychologist 
himself, for instance, is at the self-conscious level, and 
his description of “ the successive stages in the advance 
from the one level of experience or knowledge to the 
other ” must be in terms of the categories in the logical 
sense, and he will surely repudiate the suggestion that the 
description is purely anthropomorphic and, as such, may 
or may not correspond to real facts. If then it is admitted 
that the individual experiences which he describes are real 
facts in the world, and if it be further admitted that he 
cannot accept the Lockian opposition of what is real to 
what we “ make for ourselves ” then the logical categories 
must be in the individual experiences though the individual 
may not be fully conscious of them. Ward admits that 
the human standpoint is the highest and the nearest to us, 


Prof. L. T. Hoblioiise, Mind in Evolution, p. 369. 
E. 47 
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but the question is not in fact one of temporal relation 
between one stage of development and another. The 
problem rather is whether any description can be made 
intelligible except in terms of the categories, and whether 
every description should not assume the objective validity 
of the categories. Further, if we agree with Ward that 
the subject of experience, though last in the order of know- 
ledge, is yet first in the order of existence, should we not 
extend this insight to the case of the categories as wen i 
A psychology that denies these plain considerations 
must be inevitably landed in the inextricable difficulties of 
naturalism and agnosticism. The spectre of the Thing- 
in-itself being the inevitable consequence of the attempts 
to limit thought within a part of reality, it is bound to 
visit us as often as we raise a wall between thought and 
reality, irrespective ol the point at which it is erected. 
We may either limit thought within the field of appearahte, 
or within the four walls of trans-sub jective experience, 
the logic of the situation remains the same. And while 
the logic remains unchallenged, it is immaterial whether 
we are engaged in tracing the evolution of mind from 
, matter or that of thought from sense. If the absolute 
homogeneity of Herbert Spencer be, as Ward rightly 
remarks, equal to nothing, then his own proposal to begin 
with a mere sensori-motor continuum cannot meet with 
a better prospect. We need not here prejudge the issue 
that divides the temporalist from the eternalist, and 
consider how far the recognition of the failure of psychology 
to trace the genesis of the logical categories should commit 
one to Green’s theory of an Eternal Intelligence, and 
whether Green’s is the only alternative to naturalism and 
agnosticism. But we believe he was essentially right in 
his incisive remarks on the pretensions of psychology to 
offer a satisfactory theory of knowledge. 
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Dr. Belvalkar holds (1) that the Matharavrtti is the 
lost original of the Chinese translation of the Sahkhya 
work by Paramartha, which he concludes from the 
comparison of the present Sanskrta version of the Vrtti 
with that of the French, and (2) that the Gaudapada- 
bhasya is “ merely a paltry abstract of the Matharavrtti.” 
Thus he places the Vrtti ante 500 A.D. and the Bhasya 
after 700 A.D. 

Prof. Dhruva says that the Matharavrtti is undoubted- 
ly earlier, it being referred to as an example of Nodgama 
Bhdvagruta in Anuyogadvara. The present edition of 
Anuyoga is assigned to Aryaraksita who lived in the second 
half of the first century A.D. Hence the Matharavrtti will 
have to be shifted to the early part of the first century A.D. 

The above arguments are not tenable on the following 
grounds : — 

1. The Vrtti refers to a writer on the Sankhya- 
Saptati which shows that the Vrtti is not 
the earliest commentary. 

* This Paper was submitted to the Sixth Session of the Ali- 
India Oriental Conference held at Patna, in December, 1930. 
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2. The Vrtti quotes verses from Visnu-purana, 

Hastamalaka-stotra of Qankaracarya, On 
madbhagavata and Devibhagavata. Visnu- 
purana cannot be earlier than 500 A.D. ; 
Hastamalaka belongs to the 8th century 
A.D. ; Qrimadbhagavata cannot be earlier 
than the 10th century A.D. ; and the 
Devibhagavata is almost of the same period. 
These show that the Vrtti cannot be earlier 
than the 10th century A.D. at least. 

3. The Vrtti refers to the subdivisions of Laksana 

which are attributed to the Navya- 
Naiyayikas, who must be later than the 13th 
century A.D., the date of Gangetjopadhyaya, 
the foimder of the ISTavya School of Nyaya. 

4. Besides the elaborate and extensive style of 

writing, the details of ^ Sarny oga and 
Hetmbhasas, the specification of the views of 
the various schools of thought, and some of 
the unnecessary statements prove that the 
Vrtti must belong to some later century of 
: ^ the Christian era. 

5. The omission of the 73rd Karika from being 

commented upon by the later writers shows 
that the Vrtti is not earlier than the other 
commentaries. 

6. The Vrtti refers to the view of a Sankhya 

writer. This view is upheld by Gaudapada 
and others. Hence one can assume the 
priority of Gaudapadabhasya. 

7. Had Gaudapadabhasya been later than the 

Vrtti and an abstract of the latter, why 
should not the Bhasya include the com- 
mentary of the 73rd Karika? The Bhasya 
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not only omits the 73rd Karika "which is 
in the Vrtti, but also the 70th, 71st, 
and 72nd Karikas which have been included 
by all other later -writers. This shows that 
the Bhasya is most likely the earliest of the 
commentaries. 

8. The Bhasya never refers to the views of any 
Sahkhya writer. 

0. Besides, the style of writing shows that the 
Bhasya is from the pen of a master -hand 
while the Vrtti is not so. 

10. The reference in Anuyoga may be of some other 
Mathara, whose work is still hidden in 
oblivion. 


“ It is believed that the Matharavrtti is no other than 
the lost original of the Sahkhya-karika-vrtti translated 
into the Chinese by Paramartha between A.D. 557 and 
569. This Paramartha was a Brahmana of Ujjain, born 
in A.D. 499, and died in the year 569 A.D. He went over 
to China in A.D. 546 and translated into Chinese such 
Sanskrt works as he might have brought with him from 
India ; and as he might be presumed to have brought with 
him to China only such Sanskrt works as had already an 
established reputation in India, we may roughly regard 
500 A.D. as the terminus ad quen for the Vrtti. 

“ That the Vrtti is the original of the Chinese, follows 
from the close verbal correspondence that runs through 
them page after page, such occasional variation as is to be 
found in the Sanskrt original and the French translation 
of the Chinese translation of the same in the Bulletin for 

1 Bhandarkar Commemoration Vol., Dr. Bel-valkar’s Paper, 
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1904, pp. 978 — 1064, being no more than what could be 
explained away as the result of such genuine differences 
in reading as exist even in the Corean and Japanese 
recensions of the Chinese text itself. An instance or two 
must therefore, here suffice : 

The introduction of Karika, in G-audapadabhasya, 
does not contain the dramatic dialogue between Kapila 
and Asuri but the French on page 979 of the Bulletin 
‘ 0 Asuri, tu tdmuses d mener la vie d’ um mitre de 
maison,' etc., is word for word translation of the original 
writ ! mi etc. Similarly, the Matharavrtti 

gives, like the Chinese text, a gloss on the last three karikas 
which is absent in Gaudapada.”® 

“ This discovery of the lost original of the Chinese 
translation and its identification with Matharavrtti of 
Matharacarya compels us to admit the existence of two 
Gaudapadas, one the celebrated teacher of Qankaracarya, 
and the other, the author of the so-called Gaudapada- 
bhasya, which is ‘ merely a paltry abstract of the Mathara- 
vrtti with an occasional addition here and there.’ 

“ Dates make it impossible that the Matharavrtti 
; SOO A'D.) be an enlargement of the Gaudapadabhasya 
1 700 A.D.) and* the close correspondence of the two 

precludes the possibility of their being independent 
works. Further on, Dr. Belvalkar says, “ that the author 
of this abstract was a Gaudapada, who, albeit later tha n 
the famous Gaudapada, must nevertheless have lived 
before the 11th century follow from Alberuni’s reference 
(India, Vol. I, p. 132, Triibner Series) to a philosophical 
work composed by Gauda, the anchorite ’ and from 


2 Ibid., footnote, p. 174. 
: Ibid., p. 174. 

" ^Ibid., p. 174, fn. 2. 
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Malladhari Rajagekhara-Suri’s mention in his Saddar- 
9anasamuccaya of a Sahkhya writer, Gaudapada, as 
distinct from Mathara.”® 

This is all what Dr. Belvalkar, who discovered the 
MSS. of the Vrtti for the first time and can claim the first- 
hand knowledge of the work and its author, has said about 
the Vrtti and its author Matharacarya, and the Bhasya 
and its author, Gaudapada. 

Professor A. B. Dhruva, in one of his papers,^ makes 
a side reference to this Vrtti and its author. He wants 
to place the Vrtti in the second half of the second, or first 
half of the third century A.D. He would rather like to 
shift this date to the early part of the first century A.D. 
The basis for this conclusion is a passage of the 
Anuyogadvara which refers to Mathara. This passage 
runs thus'' : — 

^ 


This is all that Prof. A. B. Dhruva has to say. Sum- 
ming up the arguments of Dr. Belvalkar we find (1) that 
according to him the date of the Vrtti is ante 500 A.D. 
and the ground that he has adduced for this conclusion is 
that the Matharavrtti is the lost original of the Chinese 
translation by Paramartha, which Dr. Belvalkar has come 
to know through the comparison of the present Sanskrta 
version with the French translation of the Chinese transla- 
tion; and (2) that the Gaudapadabhasya is “ merely a 
paltry abstract of the Matharavrtti with an occasional 
addition here and there.” 


s Ihid., pp. 174-175. 

® Proceedings and Transactions of the First Oriental 
Conference, Poona, p. 275. 

7 IbU., p. 270. 
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'^ As there are two parts in the above arguments, the 
present paper will have two sections accordingly : one for 
proving that the so-called Matharavrtti can in no way be 
placed in any of the earlier centuries of the Christian era. 
It may be placed in the 10th century, or even very late; 
and another section to show that the Gaudapadabha§ya 
is an earlier work than the Matharavrtti and that the 
latter most likely utilized the Bhasya as its basis. 

Section I 

The following are the reasons which would prove the 
untenability of the views of both Dr. Belvalkar and Prof. 
Dhruva : — 

1. The Vrtti refers to the views of a'pare, kecit, 

. , hhamta, etc. No doubt, these generally 

' refer to sonae other writers either of the same 

school and on the same subject, or of some 
other school. Here in this Vrtti afare, for 
instance, twice® may refer to the authors of 

other school, but in one placed it actually 

^ a writer on the Sahkhya-Saptati. 
ill cannot call the Vrtti the 

I I f the subiect. 

I , j. / f 2. The VytH^ ^hbfessa verse * with full reference 
Irom the Visnu-purana.“ This Purana is 
one of the earliest of the Puranas. “ Yet it 
is precisely this Puran,” says Dr. 
Winternitz, “ which lacks all reference 
special feasts, sacrifices and 

pp. lit, 12, Ohortkambha Sanataij 

» p. 31. 

“ smif % *r{^ i 

(a) Matharavrtti, p. 37; (b) Adhyaya V, Verse, 78, Bombay Ed. 
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ceremonies dedicated to Visnu; not even 
Visnu temples are mentioned, nor places 
sacred to Visnu. This already leads to an 
assumption of the great antiquity of the 
work. It is no more possible to assign any 
definite date to the Visnu-purana than it is 
for any other Purana. Pargiter (Anc. Ind. 
Trad., p. 80) may be right in thinking that 
it cannot be earlier than the 5th century A.D. 
However, I do not think that it is much 
later. This being the fact, how can we 
agree either with Dr. Belvalkar, who places 
this Vrtti ante 500 A.D., or with Prof. 
Dhruva, who holds that the Vrtti is a work 
of the 1st century A.D. ? This proves that 
the Vrtti is later than the 5th century A.D. 

3. While commenting upon Karika 39, the Vrtti 

says :— nnx 

Undoubtedly, this refers to the well-known 
verse^* of the Hastamalaka-stotra of 
Qankaracarya, who is generally believed to 
have lived and written in the 8th century A.D. 
How can then we say that the Vrtti, which 
quotes a line from the work of the 8th 
century A.D., is a work written before 500 
A.D., or in the 1st century A.D. ? On this 
ground we cannot place the Vrtti earlier than 
the 8th century A.D. 

4. Further on, the Vrtti refers also to other 

^ A Hist, of Ind. Lit. by Dr. "Wintemitz, Vd. I, pp. 644- 

646, Ed., 1927. 

etc., Ver&e 4, 
ta 
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Puranas and quotes verses from Crlmad^* 

and DeviW-bhagavatas. About the date of the 
former, Dr. Winternitz holds that 
^ Nevertheless it belongs to the later produc- 
tions of Purana literature. There are good 
grounds for assigning it to the 10th century 
A.D.”i5 Devibhagavata also cannot be much 
earlier than this. There are besides enough 
influence of the Puranas on the Vrtti of some 
of the Karikas.« This places the Vrtti even 
later than the 10th century A.D. 

The Vrtti on Karika 3 reads- -tra 

This subdivision of Laksana is attributed to 
Naiora.Na,iyayikas.i« The school of 
Navya-Nyaya v.as founded by, Gangego-’ 




m 




8“/^““ inplaceof 

l 85 

; “ %5f ?3T: 1 

Mathara. ^-Devibhagravata, HI. 8. 49-60; 

: tWagbt wbicb isXtd Pram^nal'^t 

T ™«^Va-Svt,ra of Gaatama 

other then ~ 
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padhyaya of the Mithila school of Nyaya. 
Grangega lived in the 13th century 
Hence the term Navya-Naiyayika can be 
attributed to the Haiyayikas who lived after 
the 13th century. If this be the fact, this 
single evidence places the Vrtti later than 
the 13 th century. 

6. That the Vrtti was written in the modern period 
of Nyaya is further corroborated by the 
following — 

{a) The generally recognized subdivisions of 
(Samyoya are three~'st’?r?u^3i, and 

^»T3T; but here in the Vrtti®* we find some 
six subdivisions, such as : — 

(i) 

(ii) u»qi?r3i> «mT 

(iii) mr 

(iv) 

(v) qvT 

(vi) qm swiug^^r: i 

It is obvious that this sort of hair-splitting is due 
to the influence of Navya-Nyaya. 

(&) The old Nyaya-Vai 9 esika school of thought 
. recognized only five kinds of Hetvabhasas. 

' ‘ Matharavrtti, on the other hand, informs us 

that there are 33 kinds of fallacies : 9 of 
Paksa, 14 of Hetu, and 10 of Nidar^ana or 
Drstanta. Such detailed treatment of 


iSNyayakoga of Jhalkikar, p. 700, 3rd Ed. Notes on 
Tarkadipika by Bodas, p. 346, Bombay Sans. Series, Ed. 1918. 

^9 The Princess of Wales, Saraswatibhavana Studies, Vol. Ill 
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Hetvabhasa is not found in the old and 
mediaeval school of Nyaya-Vai^esika. The 
modern Nyaya-Vai 9 esika school only can 
claim such treatment. Hence we will have 
to say that there is enough influence of the 
Navya school of Nyaya-Vai^esika upon the 
Vrtti which is not possible if we place the 
Vrtti either before 500 A.D., or in the 1st 
century A.D. The non-orthodox school’s 
influence upon the Vrtti regarding this 
problem also cannot place the Vrtti ante 500 
A.D., or even earlier, 

(c) The Vrtti refers to the views of other schools 
here and there with considerable specifica- 
tion, such as, ^ whsTurt 

etc.* This sort of 
specification is nbt ’generally found in works 
written in earlier centuries. Whenever the 
writers of these centuries quote others’ views, 
they generally do so saying as : sm?, 


extensive style of writing, 
ys recognized and which 
osophical work, is almost 
everywhere found in the Vrtti. The Vrtti 
on the very first Karika can verify the above 
statement. No one can see any strength in 
arguments 

5f etc. Examples of this sort are 

not rare in the book. 



{e) The practice of writing big comroents in the 
beginning and its gradual decrease later on 
also proves that the Vrtti cannot be as old 
the scholars have proved. 

(/) Lines like — ^ ^ 

^ 'nqT *niT!rt fiNrtfe 

etc., are sufficient 
proofs for placing the Vrtti in some later 
century. At least, these do not show that 
the writter of this Vrtti vsras a great scholar. 

7. The last but not the least important point is 
this; It is a fact that originally the wor 
contained 70 Karikas and accordingly became 
known as Sankhya-Saptati. Later on, some- 
how one of the Karikas was lost and only 69 
Karikas have been handed down to us. There 
are five Sanskrta commentaries available on 
the Ssfikhya-Saptati. Of these, the com- 
mentaries of Qankaracarya (Qankararya ?)*' 
Vacaspati-Mi^ra, and Narayana-Tirtha 
possess three more verses at the end, which 
do not form part of the main work; that 
Gaudapada possesses only 69 verses, while 
that of Matharaoarya has got 73 Karikas. 
Now, if the Matharavrtti be the earliest 
commentary on the Sankhya-Saptati, how 


^ lUd., p. 23. 

^lUd., p. 9. 

Ibid., p. 28. 

“ Ibid., p. 56. 

® Introduction of Jaymangala by Pandita Gopinatlia 
iraja. 
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can we account for the omission of the 73rd 
verse from the text by the later writers on 
the Saptati ? It is unwise to hold the view 
that the later writers were not aware of the 
existence of the Matharavrtti and according- 
ly of the 73rd Karika which it possesses, 
i . . < , The reason of this omission can be either 

that the later writers were not familiar with 
: , , ^ the Vrtti, or that the Matharavrtti did not 

exist before these later writers. The former 
alternative will not be accepted by the 
scholars and in that case, we will have to say 
that the Matharavrtti is later than other 
writers on Sankhya-Saptati. 

Summing up the above arguments, we find that as the 
Vrtti quotes verses from, the iViipu-purana and grlmad- 
and Devi-bhagavatas, jit jeani be j said that the . 

be later than the 10th century a!.D. In case, the sub- 
divisions of Laksana be really attributed to the Navya- 
Naiyayikas and if the last argument be accepted as valid, 
..■the "Vjjtti may be assigned even to a later date. But it 
!^uino|i; be earite thanThe 10th century A.D. in any way. 

■ As for the view that, the^ Vrtti is the losit original of 
the Chinese translation, I would like to say that as yet 
this Vrtti has not been compared with the Chinese transla- 
tion and would it not be assuming too much to base the 
conclusion on the French .translation ? Further, I add only 
what Dr. Keith has said; “ The view that the original of 
this comment exists in the recently discovered Mathara- 
vrtti is certainly wrong.”^ 


28 Hist, of Sanskrit Literature by Hr. A. B. Keith, p. 488 
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Section II 

Coming to the next point we know that Dr. Belvalkar 
has tried to prove that the commentary of GaudapMa, 
known as the Bhasya, is merely an abstract of the Vrtti 
of Matharacarya with certain additions here and there. 
But a close study of the Vrtti and the Bhasya clearly shows 
that the view of Dr. Belvalkar is not at all tenable. The 
conclusion is in all probability just the opposite. The 
following are the reasons in support of the view of the 
priority oif the Bhasya of Gaudapada 

1. The Matharavrtti once refers to the view of 
another writer on the Sahkhya-Saptati and 
says— Now a 

question may be asked : Whom does this 
a^^are refer to? I have already said above 
that this presupposes the existence of a 
writer on the Sahkhya-Saptati who must 
have lived and written on the Saptati before 
the so-called Matharacarya, the author of the 
Vrtti. This view to which reference is 
made by the author of the Vrtti is found to 
have been upheld by the Bhasya, the Jaya- 
mahgala, the Tattvakaumudi and the 
Candrika. The date for the Tattvakaumudi 
is the 9th century and for the Candrika the 
17th century. As regards the age of the 
Jayamahgala I can only say that it is earlier 
than the Tattvakaumudi of Vacaspati-Mi^ra, 
as the latter, in all probability, refers to the 
view® of Jayamahgala in it.® Gaudapada 
apparently appears to have lived before all 

® Jayamangala, p. 64. 

® Tattvakaumudi ou Earika 61, p. 300, Balarama’s Ed. 
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these three writers. Now this a'pare must 
have been used at least for Gaudapada, if 
not for all others. On this ground I would 
like to say that most likely this Gaudapada 
lived before the so-called Matharacarya 
whose Vrtti is before us. 

2. I like to place Gaudapadabhasya earlier than 

all these commentaries on the ground that 
Gaudapadabhasya never refers to any author 
on Sahkhya-karika, while all others do ; and 
which Gaudapada must have done when his 
views differ vitally from all others’ on several 
topics. This is much more applicable to the 
case of the Vrtti. Had the Gaudapada- 
bhasya been merely an abstract of the Vrtti, 
why should Ga,udapad.a differ*^ from Mathara 
without any reference' to Mathara’s views? ' 

3. If Gaudapadabhasya be merely an abstract of 
the Matharavrtti, how can we account for 
the .onaission of the commentary on the last 

are found in the Vrtti? 
pot. only unaware of the 73rd 
Kariki wliieh is found only in the Vrtti but 
also of 70th, 71st, and 72nd Karikas which 
have been commented upon by all other 
writers. This shows that the Gaudapada- 
bhasya^ was written before all these com- 
mentaries on the Sankhya-Saptati. 

It is due to this very fact that we do not find 
the views of any other school except that of 
the Buddhists mentioned and refuted by 
Gaudapada while commenting upon the 9th 



4. 
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Karika, which deals with the Satkaryavada 
like all others including Matharacarya even. 

5. Besides, the expression and style of writing of 
the Gaudapadabhasya when compared with 
those of the Matharavrtti show that the 
Bhasya is the original and not the Vrtti as 
thought by others. A few instances will 
make the point clear. 

Gaudapadabhasya 

(a) i 

ti 

(b) ?rar 5sjs#r 

(c) usrr 5i53[Jng:?i«iT siNrl 

(d) t^str 


Matharavyiti 

(a) *nwf5Sf 3 d ^ i 

%rm h®® 

(b) 3rgf otw f?5iT ^ 

1 1: ?r?- sr>fli% snsrars 'P'and irsgf^ i 
?r«r3T3?nf^f^u%f^ i ^Ti?rt?§: Wf 

%f?T«n irdter?#:®® 

(e) ??53«fr5^ — ?rqT »RFTWW5d®* 

(d) 

These are some of the innumerable instances besides 
the entire commentary on the first two Karikas which show 


Gauda, p. 1; Mattara, p* 1. 

17 ; Matiara, p. 34. 


^ Gaada, p, XI ; mabnaxa., p 

Gaada, p. 14; Mattara, p. 28. 
^ Gaada, p. 25 ; Matliaia^ p. 50. 
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that the Bhasya is from a master-hand while the Vrtti is, 
as if, written by an unexperienced writer. 

On these grounds, I would like to place the Gaudapada- 
bhasya earlier than the Matharavrtti. Truly speaking, 
even to an ordinary student of philosophy it will appear 
after the very first reading that the Gaudapadabhasya is 
the original and the Matharavrtti is based on it with 
additions and elaborations which are sometimes not at all 
necessary. ; 

As for the reference to Mathara in the Anuyogadvara, 
I would like to suggest that the present publication of the 
Matharavrtti on which the entire criticism is based is not 
the work of that Mathara. It is quite possible that there 
was a Sankhya writer named Mathara whose reference is 
found in Anuyogadvara and who might have written also 
a commentary on the Sankhj^a-Saptati ; but that ie still 
hidden in oblivion and perhaps lost for ever. But it is 
impossible, under the circumstances, when the internal 
evidences are so clear and strong, to accept the views of 
Dr. Belvalkar and of Prof. Dhruva as regards the 
present work which is attributed to Mathara. 


A CRITICAL STUDY OF THE SA?[KHYA SYSTEM 
ON THE LINE OF THE SANKHYA-KARIKA, 
SANKHYA-SUTBA AND THEIR 
COMMENTARIES 


V. V. SOVANI, M.A., 

Research Scholar^, 1929-30. 

Tlie aim of the paper is to give a clear-out exposition 
of the Sankhya in its more developed form. Such explana- 
tion is intended to reconcile the many surf ace irregularities, 
seeming incongruities and superficial inconsistencies, which 
usually strike the casual reader and critic. Such 
misconceptions are not the lot of the unwary and the 
uninitiated only. All have with one voice deprecated this 
or the other aspect of the system. In view of its general 
misunderstanding by all and sundry a new treatment of 
the subject will not be out of place. 

A perfect thought-system should naturally grow out 
of its initial fundamental postulates, which do not require 
recurring subsequent reinforcements to account for all its 
developments. An attempt is made below to show that the 
Sankhya does satisfy these requirements and that there 
is really no Justification for the clamour which is usually 
raised against it. 

There are two broad aspects of the Sankhya which 
must be clearly distinguished in the present study; one is 
the Sankhya before Ii^varakrsna’s karika and the other is 
the Sankhya after karika. There are undoubtedly many 
more types of the Sankhya besides those which we shall 
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have occasion to touch upon in course of the brief survey 
of the history of the Sahkhya. This review is necessary 
for a fuller insight into the meaning of the karika 
terminology and the development of the ]<arika conceptions. 
The above divisions into pre-karika, karika and post- 
karika Sankhya are not intended to represent water-tight 
compartments without overlappings. The basis of classi- 
fication in the three groups will be similarity of tenets and 
not mere chronological sequence. The consensus of opinion 
IS that the pre-karika Sankhya marks an embryonic state 
and that the post-karika a state of deterioration from the 
settled form in the karika. The pre-karika Sankhya is 
vague and no complete book on the subject is extant. The 
few references we have are to be met with in unexpected, 
out-of-the-way contexts and these too are often found 
indifferently mixed up with other heterogeneous material. 
In dealing with this topic, therefore, ^ emphasis .will be laiH 
only on facts that have in any way contributed to the 
shaping of the classical Sankhya. 

The Sankhya is one of the oldest systems’^ of thought 
and we. find it already prominent at the threshold of 
philosophical I enquiry. The pre-karika Sankhya is the 
characteristic product of an India newly stirred to its 
depths bj the impulses of creative philosophical activity. 
In this period, the great systems of Indian thought have 
t eir fountain-heads. These springs were to remain, 
however, for long mere rills and rivulets of negligible 
inagnitude, till m the period of the Upani§ads we have 
them swelling into a mighty boisterous current, and this 
m Its turn was to split up and settle down finally into the 

1, V context does not imply that the Sahkhya 

had from the very beginning a well-planned scheme with some 

shfpe*^ 
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six familiar channels of Indian philosophy which have 
watered through centuries this ancient land. The pre- 
karika Sahkhya, in the meanwhile, may be considered a 
notable legacy of the early thinkers. 

The word Sahkhya first appears in the Santiparva of 
the Mahabharata; and Sahkhya and Yoga in that book 
have been referred to as ‘ sandtane dve.’ Sahkhya at 
times stands for knowledge only and in that sense it has 
to be distinguished from the Sahkhya, which is the name 
for a particular system. Sahkhya standing for the system 
should not be derived to mean ‘ number ’ because enumer- 
ation is not a characteristic feature of the Sahkhya. 
Other Indian systems far surpass it in this respect. The 
natural and traditionally accepted interpretation is from 
Sahkhya - — buddhi or knowledge. The term Sahkhya was 
earmarked after a time for the particular system which 
believed in liberation through true knowledge of the 
difference of Prakrti and Purusa. Jacobi refers to piri- 
sahkhyd and distinguishes the practice of the Sahkhyas, 
who, when explaining the significance of a conception, 
give an exhaustive enumeration of things contained, from 
that of the Vaisesikas, who give the mSesas or distinctive 
qualities. Gunaratna^ holds that the Sahkhya derived its 
name from its first founder, Sahkha. 

The Sahkhya was ignored, it is often said, on account 
of its atheistic tendencies. This argument as it stands 
is not correct. The Sahkhya was classed amongst the 
orthodox systems and therefore it always ranked higher 
than the monistic philosophy of Sahkara in which every- 
thing was reduced to non-entity except Brahman, or than 
the deistic Vaisnavaite and Saivaite doctrines. The 


^ In his eommeiitary on Saddarianasaninccaya, p. 22, 
Bibliotheca Ed. 


390 THfi ALLAHABAD DNlVEESlTy STCfDlES 

acceptance of the authority of the scripture may have been 
a device on the part of the Sahkhyas, but it was success- 
fully carried and they enjoyed all the advantages of an 
orthodox system without losing their own characteristic 
of maintaining the system purely rationalistic. To allow 
free thinking they are said to have denied the existence 
of God, which would hamper the progress of pure reason- 
ing in ignorant minds. But the reason was otherwise. 
There was no place left for Him in the system, and Indian 
thinkers and Indian followers were bold enough to carry 
their conclusions to the logical ends, however horrifying 
the results may be to the popular mind, or they did not 
remain horrifying because they were logical. 

Besidesi, the Sahkhya has not openly rejected the 
authority of the Vedas. It has definitely accepted the 
. i^rutipramana as one of the pramanas, though sruti has a 
wider sense in the Sankhya, meaning correct tradition or 
authoritative statement. The Saiildiya-Sutra has a 
penchant for referring to i^ruti for validity. But judged 
otherwise, the Sankhya has relegated dnu^ramka methods 
in the removal of misery to a secondary place, though they 
are called fraiasya in comparison to the Sankhya method 
which is ireydn. Sankara and other commentators of his 
type have questioned the Sankhya interpretation of some 
^ruti texts quoted for authenticity. 

The Sankhya is traced back to as early a text as the 
Ilgveda, the hymns (X, 221 and 129) of which give an idea 
of the creation of the world remotely resembling the series 
of Sankhya evolution. References are made also to 
Atharvaveda, X, 8 and 43, which mention the lotus flower 
of nine doors, covered with three strands, and to Satapatha 
and Sankhayana Brahmanas in which Atman is called the 
twenty-fifth principle. But these point to the critics’ 
ingenuity. The Sankhya, or better no philosophical system. 
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can be easily traced from the Vedas. They were most 
likely composed when the Aryans were afraid of the 
natural surroundings of a newly discovered country. But 
there is no denying the fact that the Sankhya had its 
origin in the Upa.nisadic literature, from which it slowly 
branched off into separate existence. 

The crude materials from which the Sankhya grew as 
a well-knit system of philosophy are strewn in great 
abundance over the whole Upanisadic literature, though 
they were arranged later under the Sankhya. Tor that 
reason it is repeatedly urged by Western scholars that 
the Brahma-Sutras of Badarayana, which du samanv ay a 

form of the Upanisadic philosophy, truly mean what 
Ramanuja represents and not what Sankara superimposes. 
The crowning theory of the Upanisads is not pure dualism, 
but it is not unqualified monism also. It is preferably 
qualified dualism. They represent a period of great 
activity and Sankara’s theory of Maya and its later 
developments had no chance of finding a place in them. 

Kapila^ is considered the author of the Sahkhya- 
Sutras as well as the first teacher of the Sankhya. One 
Kapila cannot be both, because it is generally believed 
that the Sahkhya-Sutras were compiled about the Idth 
century A.D.'' He is not a historical person. His name 
occurs in various contexts and somehow it came to be 
associated with the Sankhya. He was known as a siddha 


^ Ahirbudlinya Sariiliita says that his theory was Vaisnava and 
Vijnana-Bhiksu has also emphasissed the theistic character of the 
Sah-Sutra. 

Not later than SarvadarianasamgTaha because one sutm is 
quoted by Madhvamantrin, who is contemporary of Madhavar.va.— 
‘ Sources of Vijayanagara Hist.,’ p. 51 and J.6.R., Madras, 1928, 
p. 148. 
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in the literature of the Nathas and in the rasayanas'astra.® 
In the Bhagavadgita, he is referred to as the best of 
siddhas. His case is classed in that of janmasiddhi. The 
assumption of nirmdnakaya in Vyasa’s commentary on 
Yoga-Sutra, 1 . 25, attributed by Vacaspati to Paflca^ikha, 
mplies that the Master had no physical body. He appears 
in Svetasvatara, 5. 2, as identical with Hiranyagarbha. 
In the epic he is identified with Agni, with Visnu and 
Siva, and all sorts of views are attributed to him*; and he 
IS the teacher of a number of sages. Sankara refutes the 
argument that Kapila of the Vedic texts was any great 
personage and identifies him with the Kapila who burnt 
the sons of Sagara. Buddhist legends mention him as a 
predecessor of Buddha.® 

-H Earika 70 places Asuri next to Kapila. Asuri and 
Paficamkha are mentioned in Mahabharata (12. 219) as 
teacher and pupil from which is picked up the statement of 
e an ca. The Sankhya has an unbroken tradition 
from the time of Panca^ikha^ as indicated by ^syaparam- 
Varaydgatam in Karika 71. He is considered to be the author 
i of the first regular book on the subject and in that light 
Balarama, while interpreting sarmkhydtam in Karika 69 ’ 
^ys that the word means that Kapila only harangued and 

f ^ Paflca^ikha. 

n e Mahabharata, Janaka professes himself to be a 
disciple of the beggar Pancasikha, belonging to the family 
o arasara. Mah^harata and Yogabhasya present 

Pafloasikha’s philosophical position. 
Mahabharata itself has two separate views attributed to 
im in 12. 321 and 96 — ^112. His views in 12. 219 do not 


^Vide the Introduction of 
KaviraJ. 

? Compare Brahmajalasutra. 

^ Assigned to first century A,D 


by Pandit Gopinatha 
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correspond with the Sankhya. He there holds hala as the 
sixth organ with reference to organs of action as manas 
is the sixth organ in relation with the organs of percep- 
tion. His views correspond more with the Vedanta, where 
the separate existences of the individual souls finally merge 
into Brahman. He is considered the author of Sastitantra 
in Chinese tradition,® and Svapnesvara in Kaumudi- 
prabha assigns Sankhya-Pravacana-Sutra to him. 
Vacaspati identifies certain passages in Vyasa’s com- 
mentary on Yoga-Sutra as his and they reappear in his 
name in the Sankhya-Sutra. From these extracts it can 
be said that his work must have been in prose. His views 
are more logical — that the souls are atomic in size, other- 
wise they could not be infinite in number ; that the eternal 
connection of spirit is due to lack of discrimination® and 
not to works or to psychic body. Buddhist texts mention 
a Gandhabba Pallcasikha.^® 

The Chinese Sahkhya-Karika mentions Gargya and 
Uluka as Sankhya teachers. In Buddhaoarita, Arada- 
kalama refers to Jaiigisavya, Janaka and Paraiara as 
persons who obtained liberation through the Sankhya. 

Karika 72 declares that the subject-matter of the 
Saptati is based on Sastitantra with the exclusion of 
aJchyayika and paramdd. The Karika is perhaps a later 

® Compare J ayamangala. 

® Cf. Sankhya-Sutra, 6. 68. 

5.suri and Pancas5ikha adhere to a theistio Sankhya that 
resembles the Sankhya in the Mahabharata. — Radhakrishuan. 
Pahca^ikha agrees with Caraka. Oaraka excludes Purusa from 
the list of tattvas and Cakrapami thinks that Prakrti and Purusa 
both being unmanifested have been counted as one; Tanniatras 
are not mentioned and senses are hhautika. — Dasgupta, ‘ Hist, 
of Ind. Phil,’ p. 213. Pafica^ikha probably modified Kapila’s 
work in atheistic light as shown by ‘ tena hahudhd Ix-rtam tmitram, ’ 
in Karika 70, 
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interpolation because the Saptati ended at Kairika 69 where 
Gaudapadabhasya finishesd^ Does Sastitantra represent 
a work ? The commentators do not touch the point. They 
differently enumerate the sixty topics that cover the whole 
Sahkhya and that have been successfully incorporated in 
the body of the Saptati. Vacaspati quotes Rajavartika, 
which is in (mustuhlici metre for their enumeration while 
Jayamahgala repeats the same in upajati. Paramartha 
also quotes the same. The ten mauliharthas, according 
to others, represent the common or individual qualities of 
the tattms, but Narayana represents by them the twenty- 
five tattvas themselves though their classification is 
strange— (1) pumm, {‘i) prakrti, (3) ahahkdra, 

(5 7) three guims, (8) tanmatm, {%) indriya, and (10) hhuta. 
hirbudhnya-Samhita takes Sastitantra for a book having 

mandalas at 32 prakrtis>, 28 mkrtis. Chinese 
tradition refers to a Sastitantra of 60,000 verses and this 
can be a misinterpretation of hahcdha kvtam tantram. as 
denoting that an extensive book was composed. There is 
the possibility according to Schrader of two Sastitantras- 
one in prose, the other in verse.^^ 

Max Muller elevates the Tattvasamasa to the pedestal 
of the basis of all later Sankhya works. His arguments 
are that it is more popular amongst the panditas than the 
arika; that it is a bare enumeration of principles and 
has many t echnical terms that are not met with in later 

See ahead, note on Karika 70 

Vacaspati Mi, s<ra in Bhainati attributes Sastitantra to 

V u” ^ tile Chinese' tradition 

vh cb asdibes Yindhyavasa who is identified with J.Wikrsna 

i',' f ^’i Sastitantra is attributed to bim it 

he MriS ,b“ ‘ >>«m the basis' of 

tue ininka. But there is a doubt as to the ideutificatioa ,.C 
indhyaTasa with Isvarakrsna. 
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works. For these very reasO'ns Keith and G-arbe assign 
it a later date.^ The very name suggests that it is an 
abridgment of some bigger work. The mention of 
duhMa looks like a device for novelty ; and the acceptance 
of devatds over iridriyas and hhutas shows the influence of 
later Vedanta. 

The appearance of I^varakrsna’s Karika^'^ removes a 
period of uncertainty’'^ because it provides a clear and 
definite exposition of the Sahkhya to this. day. It has 
been the basis of all later Sankhya treatises and criticisms. 
The date of I^varakrsna’® is to be determined by Ghinese 
sources. Paramartha left India in 546 A.D. and 
translated a work which resembles the Karika 
and a. commentary on it in his last period of literary 
activity which falls in 557 — 568 A.D. Another Chinese 
tradition is that Vindhyavasa.’'^ who is sometimes 
identified with Isvarakrsna, comes before Vasubsndhu. 
The date of Vasubandhu was placed in the last three- 


Older than seventh century A.D. because it is referred to in 
Bhagavadajjukiyana and in Mamandur inscriptions — J.O.E., 
Madras, 1928, p. 145. 

The Manimekhalai account of the Sahkhya, a Tamil TOrk, 
which has been assigned a date earlier than that of the Karika 
differs in many respects from the Karika. — T. of Ind. Hist., 
Dec. 1929. 

^ Dasgupta divides the Sahkhya into three strata — (1) theistic, 
details of which are lost, but which is kept in a modified form in 
Piliahjaladarsana; (2) atheistic, represented by Panca^ikha; 
(d) atheistic modification as the orthodox Sahkhya system. 

Svapnei^vara identifies him with Kalidasa. 

View of Vindhyavasa as reported in Slokavarttika, 383,'i'04 ; 
Bhoja on Togasiitra, 4. 22; Medhatithibha.sya, 1. 55; Syadvada- 
mahjari, 11 1 , and Gunaratna on Sarvadar^anasaiiigraha is not 
always consistent with that of Isvarakrsna. — Kaviraj in Iirtroduc- 
tion to .Jayamahgala. Vindhyavasa accepts only two types of 
inference and no suksmcdarlm. 
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quarters of the 5th century, but it has been pushed back 
by N. Pen a century earlier and further pushed by V A 
Smith to 280-360 A.D. Therefore, Isyarakrsna cannot be 
plac^ in the 4th century as Keith>« does. Dr. Belvalkar 
tonks that Vindhyav-asa wrote a commentary on the 
Karika. He places Isvarakrsna in the first century A.D. 
or the 1st half of the 2nd century. According to him 
Matharavrtti is the basis of the Chinese translation and 
svarakrsna must be at least two centuries earlier than 
Ma^hara because his Vrtti is confused and it often 
misinterprets the Karika. But how can Dr. Belvalkar 
reach his date ? He cannot utilize the date of Vasu- 

bandhu and he must depend on the translation by 
Paramartha of the Karika and Matharavrtti that appears 

Therefore, his date is 
, tentirely, based on the confused nature of the Vrtti and the 

picked up by Paramartha for translation. But why allow 
that time? Paramartha may not have had another 
recourse but utilize the Vrtti which, though fresh was 
^ential on ac^unt of the very brief character of the 
Karika_ Itself . Prof. A. B. Dhriiva thinks- that Anu- 
yogadvarasutra should be assigned to the latter part of the 

^nerally and does not refer to Nagarjuna, Arvadeva 
Asanga and Bnddhaghosa, while in Lling with toe' 

Bc XX “ P'“«« ‘io KSrika in first century 

B.a and Mathara m the early part of first century 


301) A be lafer th.u, 

dOO A.D.— ‘ SanJchya System,’ p. 48 . 

Conferenct. Proceedings of tlie First Oriental 
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Dr. Belvalkar does not consider that Hiranyasaptati is 
the same as the Karika. The work may have been so named 
because it brought to the author so many gold pieces, or 
because it treats of Hiranyagarbha. It can be a com- 
mentary on the Karika by Vindhyavasa. Dr. Takakusu 
and Prof. Dhruva identify Hiranyasaptati and the 
Karika, and according to Prof. Dhruva it was wrongly 
attributed to Vindhyavasa. 

There was a very early commentary appended to the 
Karika as proved by the Chinese translation. Dr. 
Belvalkar identifies the commentary with Matharavrtti,^® 
because there is a great similarity between the two and 
passages, which are in the Chinese translation and which 
are not in Gaudapadabhasya, are to be found in Mathara. 
The Chinese translation is not verhatim. It has been ampli- 
fied at places to make easy for the Chinese to understand 
and to conciliate with their views. 

Gaudapadabhasya is an abridgment of the Vrtti and 
therefore this Gaudapada cannot be the famous teacher 
of the teacher of Sankara. He has been referred to by 
Alberuni who refers to one more commentary on the 
Karika and he ought to be earlier than Vacaspati. How 
then to account for the non-appearance of the last three 
Karikas in the Bhasya 1 Gaudapada comes later than 
Mathara and therefore their absence in the Bhasya cannot 
prove that by the time of Gaudapada the last three Karikas 
were not interpolated; it may be an oversight of his. 

Jayamaiigala is wrongly attributed to Sankara.^^ It 

20 Takakusu holds that neither Gaudapadabhasya nor 
Matharavrtti can be the original of the translation, but it has 
some earlier commentary on which these are based. 

21 See Introduction io» Jayamahgala by Pandit G-opinatha 
Kaviraj ; besides Mr. Kavi identifies him with the author of 
Yogasutra-bhasyavivarana and places him about 1400 A.D . — Vide 
Literary Gleanings in Q. J, of the Andhra Hist. B.S., Oct. 1937. 
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cannot be his on account of the slipshod style. Benedic- 
tion to Lohottaravadi muni makes it a work of some 
Buddhist. Sankararya has to his credit two commentaries 
— on Kamandaka’a Nitisara and Vatsyayana’s Kama- 
sutra, known as Jayamahgala. This veiy person seems to 
be the author of the commentary with that name on the 
Karika. 

A more important side of the study of the early 
history of the Sahkhya is to see how it gradually developed 
into the classical form. The Sahkhya of the Upanisads 
is theistic and the dividing line between it and the Yoga 
is not clear. The Upanisads do not present a settled 
form of the Sahkhya. The number of the tattms, theiv 
order and their conception remain to be made definite and 
.(Uniform. The subjective side of the gurias possibly 
L L y, i develops from the conception that the individual self was 
’ the resijlt of the envelopment of the Absolute in the three 
gunas. The actual influence of these tendencies on the 
final shape of the Sahkhya cannot be ascertained on 
account of lack of historical data. As long as the one or 
two cardinal principles, e.g., svarufa of 'purusa and 
prakrti, were not settled, these stray currents of thought 
and appearances in the Upanisads and other literature 
may have helped in the formulation of the Sahkhya 
concepts; but once they were suggested and ready, tlie 
system could stand on its legs and follow unhampered and 
unassisted its course of development. It must ]iave 
remained dependent on extraneous matter till that light 
did not dawn; and next it must have rejected all unaccom- 
modating material. Besides reservations are to l^e made 
on the subjective side. In spite of the ideas prevalent, 
the conception may have come in a moment of inspira- 
tion — though such flashes can also be explained as a 
product of the imperceptible influences of the times. 


A CRITICAL STUDY Of THE SANKHYA SYSTEM 399 

The extreme disinterestedness of Purusa and the 
claim of Prakrti, constituted of three to account 

for all the inner and outer world independently only as 
the Prakrti’s different manifestationsv without any 
inherent change, make the Sankhya what it is. The 
earliest definite Sankhya work that has come down to 
posterity is the Karika. Another important work, thO'Ugh 
not from the viewpoint of time, but from the viewpoint of 
development of thought is the Sankhya-Sutra. It comes 
much later and it softens the rigorous dualism of the 
Karika. The Karika is a composite, short, complete work 
and it has the advantage, on account of its early date, of 
having received the attention of a mass of commentators 
within and beyond the Sankhya pale. They put their own 
stamp on the text. They are the reflex of the then condi- 
tions and they create many new centres of interest and 
activity. On account of these facilities a textual study 
of the Karika in its necessary and controversial details 
is attempted below. It is commonly read with the Tattva- 
Kaumudi and therefore Vacaspati’s explanations are at 
times left out to be supplied by the reader. 

Karika 1. — All pain®^ is manasa but it is divided 
into three groups on the ground of its separate causes. 
Manasa {adhyatmiha) pain has been defined by G-auda® 
as separation from the desired and association with the 
undesired. Cessation of pain is not possible in the 
Sankhya because pain being a form of guim and the latter 
being eternal pain must ever exist. Pain is only suppress- 

22 Toga liolds that our desire for liberation is not actuated by 
any hedonistic attraction for happiness or even removal of pain, 
but by an innate tendency of the mind to follov^ the path of 
liberation. Also compare Suzuki — ‘ Mahayana Bxiddhism.’ 

Gauda stands for Gaudapada. 

F. 51 
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ed and its recurrence is not possible because the ^eds of 
ignorance, wherefrom pain sprouts, are all burnt. 

Vacaspati has laboured hard to show that it refers to 
the concept formed of threefold pain and not to the whole 
compound. But what has he gained thereby ? 

Bhautika according to Vacaspati includes trees and 
stones and his division is based on the four classes;— (1) 
bom of the placenta, (2) born from eggs, (3) born from 
perspiration, and (4) born by bursting open the soil. 
N^ayana understands by hhuto, things that are harmful 
to mankind. Gauda thinks that it means the five gross 
materials. 

Karika 2. A visuddhi means some fault in details of 
the performance of prohibited slaughter .2'* But how, for 
emmple, animal sacrifice is at all permitted ? The reasons 
i are ; ^firstly, shortcomings falling under vidhi or nisedha 
do no harm^S; secondly, the minor details help only in the 
fulfilment of the sacrifice and they have no bearing on the 
re^ts^; thirdly, Mmsd for man is disallowed and as such 
It IS harmful to man, but it brings no blot on the sacrifice!^; 
fourthly, the prohibition of applies to all cases 

generally, but because nisedha has not been specially 
mentioned in the chapter on sacrifices it does harm to man 
alone 28 The above attempts are to prove sacrificial 
slaughter as absolutely harmless, but that is shooting above 
e mark because then it would not remain avUuddU. 

Max Muller has strained the meaning of sreydn to 
show that there is no open hostility against Vedic rituals 
m the Sarikliya. 


Candrika. 

^ Caiidrika. 

^Kalpataru and Parimala on Bkamati. 

-oilarama, ' 


A CRITICAL STUDY OB' THE SANKHYA SYSTEM 401 

Vyahta is generally defined here by Vaxiaspati as other 
than avyahta. Some restrict it to maAa&Aiiifas only.^^ K 
differences are important because they create confusion 
later, when the objects of the different means of cognition 
are discussed. The contention of the Sankhya Karika is 
that everything except Purusa and Pradhana is an object 
of Pratyaksa and as such vyahta, and, therefore, efforts 
are made to prove the existence of Pradhana and Purusa 
by inference, while no efforts are made to prove wiaAai, 
ahahhara, etc. But Vacaspati on Karika 6 goes back and 
makes earth, etc., which even a mudstained 

farmer can see and atlndriya = 'pradhana'pwrusadi forms 
the object of inference. Adi will stand for sense-organs, 
etc., which have been elsewhere explained by him as the 
oi sdmdnyatodrsta form of Anumana. Another 
explanation of the differences in the meaning of vyahta is 
that at times 8 prahrtis^ are admitted because if the other 
seven are not pure prakrtis, they are at least prakrtivihrtis. 
Vyahta may have been made equal to earth, etc , because of 
the real part they play in differentiating knowledge. 

Karika 3. — The oi prahrtiva is said to be the 

capacity to produce another tattva and tattvas are to be 
judged by differences in sthulatd and indriyayrdhyata?^ 
Such a definition was necessary to include mahat, ahahhara 
and tanmdtras and to exclude indriyas and hhutas. There 
was no necessity of accepting the transformations of 
hhutas aa separate because Viie hhutas by themselves 

® Gita 7. 4 gives the five bJmtas and the threefold antahharawi 
as the eightfold prakrti. It may he a popular or an earlier 
doctrine. 

Some ■wrongily say that the test of sthxllata applies to 
mahat, ahankara, tanmatraS n,TaA indriyas while indriyagraJiyata 
to hhutas. Their view is based on the invisibility of all else 
except hhutas. On the other hand both tests should apply to all 
cases, some being prominent in some cases. 
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were enough to bring a complete discriminative 
knowledge. 

Karika 4.— Vacaspati has i 
Nyayasutras in introducing this ' 
general definitions of the means 
this and the 'oUescbLahsana foil 
justified there by the text itself, 
devoted to enumeration only. 

Sar'Da'pramanasiddhat'odt 

roerated 
cognition*! that 
distorts the sen; 
means of coern 


r cognitioiL ''are given in 

•ws. The procedure is 
but here the Karika is 

enumeration only. 

• means that the three enu- 

'pramanas include all the remaining means of 
are added by other systems. Narayana 
3 and interprets — they are the only three 
tion because they are accepted by all 
apply this sense to all cases, he has to 
■ supposition that Vai^esikas are no 
use they do not admit iahdawamana 
le various 'gammas with their respective 
given e ow for facility of understanding” • 


Pratyakea, 


Anutaana. 


UpamSna VHcaspati 


••• Vacaspati ... 

Mathara ... 
JayamangalS 
Vijaipa ... 

Oauda 
Vacaspati 
<laya Q3 an g a I a 

nSna, I Ma thara 


Qauda 

Vacaspati 

Jayaniahgala 


Abhgya ... I VSeaspati, Vij 
I Jaya. 

Sajnhhava 1 


Gaii^a 


Oandrifca 


Vacaspati ... 

Mathara ... 
tJayamangalS 

Mathara ... | Qau^a 

Candrika 
Viifiana 

Jayaroaiigall 
Gaitda; 


Gau<|a. 

Oandriki 


Vicaspatj 


Aitihya 


Pratibha 


j ^yamafjgaJa 

! Gandriki ... 


GayamahgalS 


Vacaspati, Jayamangala, Mathara 
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The 'prama'm table shows how the definitions of the 
different framaims are not settled and therefore they are 
classed under different categories by the same commentator 
or by different commentators taking the shade of meaning 
that appeals to them. 

Karika 5. — Vijflana questions the possibility of final 
cognition in huddM for two reasons : — ^firstly, the 
expression pauruseyabodha will become meaningless and 
secondly, if the reflection alone of purusa is thought to 
serve the purpose, it cannot because it is unsubstantial, 
tuccha. The answer is that the image of a lifeless object 
may not be fit to cognize but the case is different with the 
image of a cetana. 

In Gunaratna’s commentary^^ there appears a line— 
“ pratiniyatadhyavasdyah srotrddisainuttho’dhyaksam," 
vdiich is in the same metre as the Karika. It can be 
admitted as a reading of the Karika only if grave changes 
are permitted in the other half of the karika or if one more 
karika is added, because the other line has no mention of 
ammdna. 

Vacaspati turns lihgalihqipurtiakaw, into faultless 
definition by repeating lingi once more. But Jayamangala 
interprets differently altogether— sometimes the inference 
is Uhgapurvaha and sometimes lingipurvaha, e.g., 
inferring cuckoo from her voice, or inferring her voice 
from the cuckoo. 

TrivAdha anumdnoF has everywhere been made to 
represent purvamt, semvat, sdmdnyatodrsta; but they 
have been so variously interpreted that the uniformity 
remains in name only. They respectively mean — firstly. 

On Saddarsanasamuccaya, BM. Ed., p. 108. 

^ Sankhya inference was probably from particular to parti- 
cular on tbe ^ound of the seven binds of relations mentioned in 
Tatparyatika.— Dasgupta, ‘ Hist, of Ind. Phil.,’ p. 269. 
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an inference where the vydfya is seen, one by the method 
of exclusion, and an instance of the inferred of which is 
not seen; secondly, that it is from cause to effect or of a 
future happening, that it is from effect to cause or of a 
past occurrence, and that there is no relation of cause and 
effect or of present objects; thirdly, trividha is made equal 
to trirufa, i.e., fahsadharmatd, sapaJcse sattmm and 
vipaJcse satfvam, which do not remain a classification of 
inference but denote the three essential conditions of a 
valid inference; fourthly, they mean kemldnvayl, hevala- 
vyatirehl, and. amayavyatirehl.^ The observations made 
on the fraradna table hold good with this analysis also. 

Apia is restricted not only to Vedas but it includes 
all proper sources and means the knowledge produced 
! by sentences, and this sense can be extracted by laksand or 
i ^ , , \lakptalaksand. Firstly ^r%ti is to be applied to any 
i ‘ ordinary or Vedic sentence and then it is to apply to the 
knowledge produced by such sentences. 

KIarika 6. — The 'majority^ thinks that there was no 
necessity of giving the objects of drstapramdna, because 
even an ordinary man knows them and therefore it takes 
the first half of the karika to mean : — invisible objects are 
known by sdmdnyatodrsta type of inference. Candrika 
interprets the same line differently — common visible objects 
are known by drsta and the invisible by inference. It has 
defined sdmdnyatodrsta as an inference from other than 
kdryakdtatta relation and that may be some reason for its 
interpreting the karika differently. Vacaspati includes 
ses.avat with sdmdnyatodrsta, but his sdmdnyatodrsta 
alone even is of help in most cases, whereas that of 
Candrika cannot infer Pradhdna and Pnrusa. 

^ See for a detailed treatment Prof. Dhriiva’s paper O'!! 
‘ Triyidhamanamanam ’ in Proceedings and Transactions of the 
First Oriental Conference, pages 2dl — ^280. 

^ Yacaspati, Gauda, MS.thara. 
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Adi in 'prahrti'purusadi of the Tattvakatnnudi can 
only be interpreted as tatsamyoga^ and not as mahadddif’ 
otherwise it is redundant. 

KIrika 7. — A similar karifca appears in Patafijali’s 
Mahabhasya 4. 1. 1,® and there is every possibility that 
I^varakrsna borrowed hisi ideas from that karika. The 
causes given in the Mahabhasya are six and all of them 
except tamasdvrtatnat correspond with those given in the 
Sahkhya-Karika, and that too may be partially made to 
agree with ahhihJMvdt. The latter has made improvement 
over the former in numter. It is not clear why both 
separately mention indnyaghdtdt and mano'namsthdndt. 
Manas is also an mdriya. Candrika gives scope to add 
any number to the eight causes. Mathara adds four and 
Vacaspati one. Jayamahgala reduces them to four — 
defects of space, of sense-organs, of objects and of other 
things. To be more exact they can be reduced to two — 
defects of the objects and of the sense-organs. De^adosa 
and arthdntaradiosa Bxe no more than defects of the objects. 
The eight causes of the Sahkhya-Karika can be similarly 
reduced to two. 

Karika 8.— The trouble with Vacaspati, as pointed 
out above in karikas 2 and 6, again crops up here. He 
introduces the karika — ^What then is the reason for the 
rniufodabdhi of ‘pradhdna and others 1 Why does he use 
the plural form in ■pradhanddlndm f Does he want to 
introduce mahat, ahaiikdra, etc., also ? But at a later 
stage he mentions only Purusa smdL Pradhdna. These are 

Vam^idliara. 

Balarama; compare SaAkbya-Sutra 1. 103; also see note on 
karika 2. 

Dasgupta strangely bolds tbat saeb an enumeration is not 
seen in any other system of Indian Philosophy and he therefore 
suggests that it was the verse of a Sankhya book paraphrased by 
I^varakrsna. 
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all irregularities, which may be due to his uncertainty on 
the point. The plural can be explained if many 'pradha- 
are admitted but the karika never mentions it. 

Karikas 10 and 11 show that pvakrtiscLrupann SkXidi 
prakrtivirufam are common attributes of all tjyuifcto, but 
they can be separately adjusted, the former applying to 
prakrtimkrtis axLdi %h& latter to mkrtis. 

Karika 9.— Keith^® correctly observes that “ the last 
four arguments which are in effect but two, rest on the 
perception that in the product the original material is 
contained, though under change of appearance, and that 
definite materials give definite and distinct results; the 
first argument, on the other hand, rests not merely on the 
fact that the coming into being of any object save from a 
definite material is not observed, but also on the argument 
; j ( if , a thing does not exist there can be no possibility 
• : of its doing anything.” He must have grouped togethm? . , 
in the first instance upaddnagrahan^t and iaktasya 
iakyakaraimt, and in the other sarvasamhhamhhdvdt and 
kdranahhdvdt. 

Vacas^ti and Jayamahgala mean by grahayM — 
j samhandhat; but Gauda, Candrika and Mathara take it in 
the literal sense of procuring. 

K^ika 10.— The explanation of Vacaspati and 
Candrika that vyakta is many because huddhi, etc., are 
different with each Purusa, seems more correct because the 
opposite suits to one Pradhana, which is common to all 
uru^s. Gauda, Mathara and Jayamangala say because 
mahMadi are twenty-three. Vijfiana. introduces a far- 
tetched sense— is many because it is different with 
different periods of creation, sarga. In his opinion, if 
e word is interpreted otherwise, Pradhana will also 
become many on account of the three gunas. Balarama 


® In ‘ Sankhya System,’ p. 78 . 
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points out the fallacy — Prakrti is not divided into separate 
entities by the 

The best explanation of S'awj/amm is that in which 
parts and wholes are mixed up.® It is also described as 
one in which sound, touch, etc., are found.''^ But all 
vyakta has not the qualities of sound, etc. Some take it 
to mean that which has others one that has the 

two aspects of adhyatmika and hahyaJ^ These explana- 
tions also do not cover all the cases of vyakta. 

Candrika says that avyakta is niskriya because it does 
not suffer sdntMdkriyd ; hot thon tanmdtras will fall out 
from the manifest, vyakta. Jayamangala says that hriyd 
means sarhsarana and therefore, though Pradhana creates 
the universe, yet it does not move because it pervades the 
three worlds. Vijfiana. removes the difficulty by explain- 
ing kriyd as some definite action like a, etc. 

HeUmat modkm one that has a cause.® Mathara 
makes hetu = kdraka and judyaka, and according to him 
Pradh^a is also kdraka. But how then will these 
attributes be restricted to vyakta alone? 

K§rita means existence in its cause® or in its parts.® 
It means vrttimat according to Candrika. Jayamangala 
points to the purpose in separately mentioning heimnat 
and dirita when they approximately mean the same : — 
the former means that a thing is produced and the latter 
means that that thing finds shelter in another. 

Mahat, etc., also pervade the world. Why are they 

Vacaspati, Gauda. 

Gaada, Jayamangala. 

Candrika, Mathara. 

^ JayamangailS.. 

^ Yacaspati. 

^ Yacaspati, Anirnddha. 

Yijfiana. 

F. 62 
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then called avya'pi^. They pervade only in a secondary 
sense because they cannot pervade their own cause.'’^ 

Karika 11.— Balarama says that Pradhana is three 
gunas itseM and therefore it cannot be their adhara. 
remove this difficulty he gives two explanations— firstly, 
that gunas here should be taken to mean pleasure, etc., 
which are the qualities of sattva and others; secondly, they 
should be applied to Pradhana in the manner ‘ trees in a 
forest. Vammdhara says that gunas are in the form of 
Jcaraum in mahat, etc., and in the form of samuha in 
Pradhana. Do these commentators, then, mean that mahat, 
etc., have something more than the three gunas and that 
gwms are not in the form of harana in Pradhana ? These 
are unnecessary differences pointed out. How the tanmatras 
will be trigum ? They do not possess the qualities of 
pleasure and p^. They are triguna because they are the 
. product of ahahhara and feause they produce thB hhuta^, 
both of which possess pleasure, etc. 

Samanya means common to all like a mfdyadasl.^^ 
Candrika gives an optional interpretation— alike on 
a^unt of possessing gunas. Vacaspati thinks that 
samanya and msaya have been purposely used to refute the 
principles of Vijfianavadins that objects have no external 
existence, they are 'oijmifidTifhaya. 

Purusa is opposite of the qualities mentioned in this 
and the previous k^ikas. But is then Purusa one ? 
Gauda and Mathara say that he is one, which is a contra- 
diction; but Jayamahgala uses a device to avoid it. It 
interprets tadniparUah as different from nyaMmyaJcta in 
some qualiti^ only. Vacaspati is clear that one of the 
differences with Hyaya is that, in the Saffkhya, the Atman 
or Purusa does not possess sukha, etc. Jayamangala is 


Vam^idliara. 

‘'8 Gauda, Mathara, Jayamajagala, Candrika. 
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wrong when it says that Purusa is cetana tecause he 
experiences pleasure, etc. He is cetana because he is all 
light and because his approximity moves Pradhana to 
action. 

Karika 12. — Gunas are not the qualities of Nyaya. 
They are Pararthah, i.e., they execute enjoyment and 
renunciation for Purusa. 

Artha means capacity® and therefore, though in the 
state of dissolution, there is no 'prakMa, etc., but their 
possibility persists.®” 

Anyonyairaydh-gnims all-pervading®b and there- 
fore is used in the restricted sense that one guna is 

dir ay a of the other, with regard to which it acts.®” 
Balarama points out the difference between anyonyMraya- 
vrUayali and anyonyajanana'crttayah ; — the previous 
applies to dissimilar effects and. the latter to similar effects ; 
but then the statements cannot individually cover the 
whole field of vyaktavyaTcta, the former will apply to 
ryahta and the latter to avyahta. This is again in conflict 
with the meaning of Gandrika, according to which ‘ ca ’ 
shows that all the processes go on simultaneously and not 
partially. Vacaspati and Candrikakara have taken 
anyonya and vrtti with each of the remaining words of the 
compound ; but Gauda and Mathara take vrtti separately 
to mean one additional process. 

. . The gurms may be regarded as representing the 
different stages of evolution of any particular product. 

Gauda. 

Balarama. 

According to Bhasya on 1.127, each Q%ma cannot he vibhxi, 
e.g., sattva represents maxkj sattva entities classed under one 
group ; otherwise, firstly there cannot he incalculable differences 
in the effects and secondly sadhmmyam in the next sutra will be 
meaning'less. 

® Vacaspati, Mathara. 
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Sattm signifies the pure and perfect stage that is to be 
reached, the obstacles or the meanest stage, and 

rajas the force by which obstacles are overcome and the 
products become more defined and definite. 

Kareka IS.— Gauda and Mathara give some examples 
of the effects of ‘ cala ’ quality in rajas : — -a bull becomes 
intoxicated, or it makes one quarrelsome, or one wishes to 
go to a village, or one begins to love some woman, etc. 

Vacaspati has given the example of vatapitta^lesma 
in addition to that of a lamp in the Karika to elucidate 
the harmonious working of opposite qualities and 
jBalarama thinks that the additional example is more 
^PP^opj'i^te because they are more opposed to one another 
than oil, wick and flame. 

■ :1 y^scaspati says that like suhJiadulihharthohah. suhhn- 
'praTcd^aldghavdh do not ; create more varieties. This 
I ; statement is doubtful and grotindless" except that tSfe latter 
represent the different phases of the one quality pleasure 
and not different gunas. How do the conflictinsr gvnas 
combine ? Yogabhasya explains that atiJanas only are in 
conflict but they combine with sdmdnms. Why then do 
they not flood the perceiver all at once? The answer is 
that though the conflicting gunas exist everywhere yet 
only one at a time comes to prominence in accordance with 
the^ corresponding environments, nim.Htas. But dharm-d- 
## also exist everywhere and at all times without 
distinction.^ N’o, they cannot, because they are momentary. 

Karika 14. — The predominant opinion is that the 
first half of^ the karika is to prove that Pradhana is 
indiscriminative, etc., which is clear in the ease of vyaMa. 
Vacaspati takes the other option also in which both myalta, 
and avyahta are to be proved indiscriminative. etc . bv the 
ama io-rm of reasoning. Gauda accepts the optional 
. meaning Off Vacaspati. Candrika holds it proved that 
Prakrti is indiscriminative, etc., and proceeds to prove the 
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same in mahadadi. Introducing the second half of the 
karika, it says that if mahat, etc., had no prime cause, there 
would be no liberation because mahat, etc., would become 
ever-existing. 

Karika 15. — Samanmyat means similarity in the 
different evolutes.^ Gauda gives a loose meaning — as one 
infers from the sight of a Brahmacarl that his parents 
must be Brahmanas. The explanation of Vijflana,^ does 
not directly fit in the karika.®® He says that the emaciated 
luddhi, etc., on account of fasting, again grow strong 
after taking food; this shows that they are effects. But 
the karika is about the existence of avyakta. 

Karika 16. — The second part of the first half of the 
karika has been interpreted differently. Vacaspati keeps 
trigunatah to indicate the activity of Prakrti in the state 
of dissolution which is of the type of similar effects®® and 
samudaydt is to denote its activity in the state of creation 
which is ill the form of prominence and subordination of 
gunas ; but Gauda, Candrika and Mathara apply both the 
words to the movement of Prakrti in the state of creation 
only. According to Gauda, the former is used to express 
that the three gunas in Prakrti are utilized in the effects; 
and according to Candrika, it is used to account for the 
manifoldness of effects. 

To refute the objections that there would be always 
movement or no movement, the Sankhya-Sutra — ‘ sdmya- 
misamyabhyam haTyadvayam’ BSid. the Paftcai^ikha-Sutra 
— ‘ ubhayatha edsya 'pravrttih 'pradhd'fM'Byavahdrain 
lahhate ndaiyathd ’ are worth remembering. 

^ Yaeaspati, Candrika, ', ^: ^ 

Vijfiana staiads for VijSaaabMksu. 

On Sankliya-Siitra 1. 131, 

Sarala Sankbya denies (similar) effects in tbe state of 
equilibrium. 
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Karika 17. — It is strange coincidence that the exis- 
tence of Purusa, Prakrti, and sathdryata have been all 
proved by five arguments. 

Aniruddha on sutra 1. 140 has said, or dramhathinata 
is samhatatvam; but this is not proper because it does not 
reflect on the necessity otf accepting Purusa ; the -word 
must carry the sense of enjoyability in some aspect to need 
someone else to enjoy. 

Purusa is ddhisthdtd only by nearness to Pradhana 
and its effects,®^ or he dominates as a king does and there- 
fore his superintendence should not be objected on the 
ground that he has no attributes, or that he has no activity. 

Karika 18. Order in birth is ordinarily meant to 
convey that when one is born, everybody is not born and 
order in death means that when one is dead, everybody is 
not dead. But Mathara gives one more meaning to the 
expressions: — some are born low and some high; acoord- 
ingly there is order in death when we say that my brother 
is dead or my father is dead.®® 

Purusast must be many.® One Purusa cannot be 
divided into many by mere adjuncts, ufadkis. because— 
(1) then hands and feet will also represent separate 
Purusas, (2) the distinction between the released and the 
bound will disappear because the portion of space that falls 
vacant by the ruin of a pot can be filled in by procurinD^ 
another pot. " ° 


® See Sankliya-Sittra 1. 96. 

Radhakrislinan objects to tbe argument because then birth 
and death will apply to the eternal Purusa who is asanga. 

® The plurality is not so much a reaction against some 
philosophical principle as a survival of primitive animism. — 
Carpenter, ‘ Theism in Medieval Ind.’ Oldenberg suggests the 
appropriateness of the grammatical interpretation of Purusa— 
dwells in the body (locative), which it can leave. 
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Karika 19.— Purusa is drastd because be is aetana.^ 
or because be is madhyastha.^^ He is aharta because be is 
mvelct and a^prasmadharrm f or because be is the latter^ 
or because he is This sbowshow differently 

the attributes of Purusa in this karika are derived from 
the attributes given in karika 11. Vijfiana. justifies the 
mention of two like words, sdhsitva emd drastrtmhj 
pointing an imaginary difference that Purusa is siLf with 
reference to huddhi and drasta in relation to others.® 
r 21.— The prime cause of creation is the nature 

of Pradhana to move for the enjoyment and release of 
Purusa and not their union alone as emphasized in karika 
tib alsp. Ihis to some extent reduces the force of the 
° raised against the example of the lame 

and the blmd-Prakrti is jada and Purusa is akarta and 
herefore, they cannot express their intention to combine 
iixe the lame and the blind. 

^ Vaoaspati takes dar§anartham with jn-adhamsya and 
kawaly^tham with purufosya. Gau^a and Itethara 
t^e othe™se. This makes a paltry difference in their 
interpretation because both processes proceed from 

Pradhana in the interest of Purusa. 

Ja-yamangala and 

andrika hold that one tanmdtm combines with one, two, 

’ or four to produce the more complex hhutm with 
that numta qualities. Ganda says that they can singly 
pioducethe Mato. As regards they themselves, accord- 
ng to Vyasabh asya, tanmrnra of sound accompanied by 

Vacaspati, J ayamangala. 

® Gauda. 

Vacaspati. 

® iTayamangala. 

^ Gauda. 

On Sutra 1. 161. 
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ahahkara produces tKe tanmatm of touch and so on. A 
meaningless question is raised by Vijflana. — ^how then 
ether gross and fine is to be contrasted and answered that 
gross ether takes the help of hhutadi. The difference is 
there because gross ether is a further stage in evolution. 

A' fictitious etymology is given to ahankaror— when it 
is said that the word was coined by taking the first and 
the last letter from the list of 64 letters to represent all 
objects that can be denoted by the combinations of those 
letters. 

Karika 23. — The determination of objects by huddhi 
is compared to the forthcoming sprout in a seed by Gauda, 
but this has no meaning. 

Gauda has divided knowledge, jMna, into external, 
,’iand internal, abhyantara. The external know- 
worldly pl^ures and the internal caus^ 
i liberation. There is no room for such classification because 
jnana in the karika means nothing else than the final 
knowledge of the distinction of Pradhana and Purusa. 
Vimocayatyeharufemi mxdi siddheh 'purm‘‘hku§astTwidhah 
; :in karikas 63 and 51 respectively establish the same mean- 
ing. Gauda has continued the craze for division in 
vairagya also and he has become ridiculous in explaining 
internal vairagya — ^Pradhana also is here like dream or 
magic representation.*® Vairagya is only helpful in true 
knowledge which is differentiation of attributeless soul 
from Pradhana and its creation. These must not be any 
more owned by Purusa. 

Garimd is one of the aUvaryas according to Vacaspati. 
Gauda, and Jayamahgala place kamavasayitvam in its 
place; and Mathara mentions both, raising the number to 
nine. Balarama’s edition does not give garimd in the 
text of the Tattvakaumudl, while Vamildhara’s edition 


^Contrast SMkliya-Sutra 1. 45. 
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counts kdmavasa/yitvam as the eighth variety instead of 
iHtva. 

IClRiKA 25.— Vijfiana. is of opinion that only manas 
emanates from the sattviJcdhahkaTa. This sense cannot be 
extracted from the karika without grave distortions. 
Bajoguna is not considered to have separate effects. It 
only makes possible the working of the other two gwias 
by imparting movement to them. The masculine in 
ekddaiakah also cannot point to manm alone. The sutra— 
sdttmkamekddaiakam., relevant to the matter in hand, is 
confusing, but ekadaiakam is fixed down to mean eleven 
in a later sutra — karmendriyabiiddhlndriyaifdntaramehd- 
dasakam. There is no difficulty in deriving karmendriyas 
from vaikdrika, because if that question is raised, the 
division of Vijfiana. also cannot stand on its merits— how 
can huddhlndriyas be derived from taijasa. Balarama 
divides th& sattva into utkata, unadhyama and nikrsta to 
account for manas, huddhlndriyas and karmendriyas 
respectively. The last support is awkwardly removed by 
Vamsidhara, who maintains that organs only in a body®^ 
have been called taijasa in Smrtis and not individual 
organs. 

Vijfiana. thinks that separation of ahahkdra and 
evolution of tanmdtrds take place in mahat and this has 
been brought in line with the karika conception by 
Dasgupta by using the Yoga expression, samsrstah 
vivicyante — the two conceptions take the two aspects of 
the matter in hand. 

Karika 26. — Indrasydtmanicihnatvam is not a satis- 
factory and exclusive definition of indnydni^ because it 


While Sankhya Saiigraha says that the godlike indriyas of 
svnyamhhu QiTQ produced Itojxx vct/ikOfTiho, and individual organs 
from taijasa. 

® Yacaspati. 

F. 53 
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other than iTidriyas st]m. Gandrika and 
^ meaning — in 'padena visaydh tan 

prati d't’atanti. This excludes m,anas. 

Karika 27.^ The second half of the karika should 
refer to the eleven should stand for 

vrttiniyama and Uhyahhedah for deSaniyamaf i.e., how 
the organs are differently situated in the body. But 
Vacaspati and Gandrika take hdhyahJieddh as an example 
showing that there is similar multiplicity in tarmidtrds 
that are products of one hhutddi. Gandrika and Mathara 
give grdhyahheddcca as an optional reading and then it 
becomes one more argument for numerousness of organs 
besides gnnapartTj^maniiesdt. has expressed 

: a foreign idea that manas also becomesi many as it comes 
.in contact with the different indriyas. The first half of 
i| ii Hie^karika is not well-arranged and well-worded; at the 
, • first reading sanTcalpakatn and indviyam seem to express 
the meaning of ubhaydtmaham, but then sddharmydt is left 
alone and therefore at second thought the line has to be 
differently construed. 

> Karika 28.— The word mdtra stands to show that 
huddhtndriyas have only indeterminate knowledge,™ while 
Vijfiana. thinks that they have determinate knowledge, but 
that will relegate manas to a very subordinate position 
remaining only as a seat of desire, doubt and imagination, 
and only the previous k^ika has called manas as 
sanholpaham. Gauda and Mathara think that ma#m is 
to indicate that one sense-organ has one’s own field and that 
it does not encroach over another’s, e.g., eyes only perceive 
objects and do not taste. Gandrika thinks it to limit the 
sense to seeing, hearing, etc., and to demark from fetching, 
etc., which are the functions of havmendriyas. 

J ayamangala, 

™ Compare Kumarila and Praiastapada. 
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Balarama thinks that the' sense of has to be 

strained to apply to 

KIbika 29. — Gauda is preferable because he gives a 
homogeneous division. He takes the previous karika and 
this together, and transfers both uncommon and common 
vrttis to hahyendriyas and antahharana together.'^ The 
objection that 'pranas continue to function even in deep 
sleep when indriyas disappear remains to be answered. 
Nobody advocates the disappearance of indriyas in deep 
sleep, they only stop functioning.’® The consensus of 
opinion is with Gauda. Sahkhya-Sutra 5. 113 is of opinion 
that pranas are from indriyaSakti and the Pancardtras 
hold the rajas element in mahat as prana,. Each of the 
five pranas is not always similarly located by the different 
commentators. Their functions are also differently given, 
and Mathara seems to connect them with the three gunas. 

Kaeika 30. — Catustaya, according to Gauda means 
huddhi, ahankdva, manas and some one indriya, hut then 
it will exclude the case say that of dirgJiaiasMll, in which 
two or more sense-organs’* work simultaneously. The 
latter case is also possible because the ma jority of Sahkhya 
authors admit manas to be of madJiyama parimdna. The 
objection that such manas will be transitory cannot arise 
in the Sankhya. 

'Tat' does stand for drsta, but that meaning cannot 
be naturally extracted from the construction in the karika. 
Gauda holds only kTamaiah jndnam inadrsta which seems 
arbitrary. If he had to make an arbitrary supposition 
in spite of what the karika purports, he should have done 

Wheii tlxe unconamoiiL wtt* of both, antahharana and 
indriyas has been related, why should common wtt® apply to tie 
former only? — ^VaidiM Vitti on 2. 31. 

Yaidiki Yrtti on Sahkhya-Sutra 2. 31. 

Sutra 2. 31 mentions indriyas only. 
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Otherwise, because the circumstances under which 

IS po^ible are as in dim light according to Vacaspati 
and Candrika, or when at a distance according to Mathara 
and Gauda, which means that external limiting factors 
account for Iramaiah They are absent kadrsta. 

o be consistent with the kram.a^ah jnana m 

advBta may be explained by the mental state that at times 
hastens and at times lingers the process. 

Kamka 31.— Gauda incorrectly applies the karika 
y o e threefold antahkarana. Candrika applies the 
observations of the previous karika-when there is no 
obstruction like that of doubt, etc., the action i. simultane- 

and .s’mm 

®°^Phasize that even in simultaneous action each 

organ keeps to its function. 

' faTOMS proceed on rntting the 

n T procei in 

attraute?fnd!r'^'‘® have been ditferently 

attributed and their results diflerenUy enumerated. The 

functions are SO classified : 


Gauda. 


Ihara^am ... Karmendriyas ... 

Dliaranam ... 

’» AhankSra 

PrakaSakaranam j BuddhTndriyas Buddhi 


MSthara. VSoaspati, Candrika 


• •• Karmendriya, 

Threefold antalikara^a# 

jBiiddliTiidriya. ■ ■ 


Tll6 BXplSiHEtioil of . . y v 

According to Vacaspati, pTese^^SlT 

Gau^a, Math^a, 

noJ *» Savdi., 
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do not take ten with aharyam, dharyam and prahdiyam 
separately, and, therefore, the ten effects awx^rdmg to them 
are the objects of hnddhlndriyas and Tcarmendrvyas — 
^abda, etc., and vaeama, etc. Vacaspati and Candrika 
take ten with each and their ten ahdfyas are divya^v&ya 
mcana, etc. ; ten dharyas are 'pranadilahmimyd •^rttya 
i^anram, tacca 'pdrtMvddi fdncahhaiitihain, iabdddt'ndm 
fancdnam samuhah, 'prthim, temm divyddivyatayd, and 
the same are ten prakdsyas. Mystery attaches to the 
meaning of this karikl even after the extensive explana- 
tion. The karyas are not clear, but the interpretation of 
Vacaspati and Candrika has the advantage over others 
because the former have been able to iustify the occurrence 
of daMdhd with each. 

Vidha is used according to Vamilidhara to show that 
though the Tear anas are numberle* on account of number- 
less Purusas yet they can be grouped under 13 heads. 

KiBiKA 33. — Gauda strangely joins samprataJcSlam 
with mmyak'hyam. Vacaspati takes it to mean also those 
periods of past and future that are near the present so as 
to avoid amjd/pti in the vrtti of mh. How can. 
Tiarmendnyas be dndfi to antahJeavana 1 Candrika answers 
—that they can also be of use in the function of antah- 
Tcarana through the hiiddhlndnyas. 

Karika 34.- — Why tanmdtrds are atiMm f The 
different opinions are— (1) mMra only excludes the speciali- 
ties of idnta, etc., and does not exclude the qualities that 
have come from previous stages^®; (2) they have not been 
called miesa like the wdnyas, though both are produced 
from ahanhara because they further produce hhmad^-, 
(3) they are pleasure-giving to the gods, mttm is pre- 
dominant in them and, therefore, they are called mUesakd’ 

Vacaspati; Togavai t-tika ; justified hy karika 38. 

Yogavarttika. , 

^ Matliara ; Gaiida on karika 38 , ' 
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Karika Zb.Sarvam has been interpreted by Gauda 
and Mathara to mean past, present and future objects, 
but the karika can only be indirectly applied to past and 
future objects because in their cognition, only the deposited 
results of the urn ot l)ahyendriyas at some previous 
occasion are utilized; and, therefore, there is no sense in 
calling antahharaTia dvdri in such cognitions 

Karika ’^^.--^TdradvpahodpdJi means that which 
illuminates the objects like a lamp and then it can be 
construed with but Vacaspati interprets it as 

wick, oil and flame to elucidate 'parasfarmilalcmndh. 

Karika 37. — The karika is to prove the supreme 
position that occupies. Vacaspati takes the two 

halves of the karika as two arguments but Gauda and 
, . Mathara introduce the first and second halves with yasmdt 
and tasMat, respectively, i.e., introduce causal relation 
between the two statements. Candrika introduces the 
karika thus — bnddki though supreme does not work for 
her sake, but acts for the sake of Purusa. 

Visinasti pr{idhanapunisanta7'am is interpreted by 
Vacaspati as makes known the already existing minute 
difference between Pradhana and Purusa.’ 

^ Karika 38. ^Vacaspati and Candrika say that one 
‘ ca ’ is to denote hetu and the other to denote samuccaya. 
This is superfluous but it is characteristic of Indian 
TOmmentators who try to attach significance to every word 
in the text. 

Vam^idhara illustrates pleasure, etc., by the example 
—as the touch in air, fire and poison, but there cannot be 
separate examples for individual gunas. Each object 
repr^ents all the three gwms and it becomes pleasurable 
pamful or indifferent as they come to prominence. 

Karika 39.— Candrika ingeniously makes the state- 
ment m the ^iU-^atapUrjah nimrtante, to include 
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frabhutah also and he says that the former have been 
specially mentioned to show the gauimtva of jiva. 

KIrikI 40. — The karika uses such attributes as could 
have been differently interpreted but there is not much 
difference amongst the commentators which may be due to 
a continuous tradition of meaning. 

Niyatavn means which persists from the first creation 
to the time of great dissolution™ or which persists as long 
as true knowledge does not arise.™ But Candrika interprets 
it as different for every soul. 

G auda does not include bahyendriyas in the 
suhsmaiarlra. Sahkhya-Sutra enumerates buddhlndriya, 
pra,nas, buddhi and manas. A modern writer® has suggest- 
ed that the non-inclusion at times of ahahkdra in the 
constituents is because in the beginning there was only one 
snhsmasarlra.^ This would be at once contradicted by 
Vacaspati who says that in the beginning, Pradhana 
created separate lingas for each Purusa. Others say that 
ahankdra i^ not mentioned because it is included in buddhi, 
VijflMa. on sutra 3.11 says that there are three types of 
bodies and they are sometimes said to be two becanse 
lihgasarira and adMsthdna^anra are confused into one for 
two reasons — ^firstly, because one depends on the other, and, 
secondly, because they are subtle. 

Karika 41. — The explanation of Gauda seems more 
appropriate because he means the subtle body from Uhga. 
Lihga has been used in the previous and the next kdrikds 
to mean suksmaSanra and, therefore, that is the meaning 
that spontaneously strikes the reader. It has been used 
in karika 10 for buddhyadayah and Vacaspati takes that 

™ Vacaspati. 

™ Ganda, Jayamangala. 

Ghosh : ‘ Sankhya System and Modern Thought.’ 

® Hiranyagarhhopddhiriipa, Bhasya on 3. 10. 
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sense and makes vi^esmh=siiksmaih Mf^raih on the basis 
of karika 39, but this mems & Teipetitionot bitddhy May ah 
except the mahdbhiitas, which are absent in suksmaiarira. 
L'ifiga in karika 10 qualifies and covers the whole field of 
vyaJcta. Gauda has been wise in making nirdifayamP' 
qualify lingam so tha.t tanmdtrds are excluded, and he 
joins vindvi^esaih and take® out of it not visesaih like 
Vacaspati, Mathara and Candrika, but uvUesaih which 
has been used in karika 38 for tanmdtrds. Mathara also 
takes out amiesaih but interprets it like Vacaspati — 
tanmdtrdni tairdrabdham suksma^aflram. Candrika adopts 
the meaning of Vacaspati, and as an optional meaning 
gives Unga^samvdaydtmaTcam lihga iaflram cannot 
exist without the support of gross body. 

‘ i j ‘ ‘ Karika 42. Prasang ena has been rendered by 
I : but it’ can be, better rendered — ‘ on account of.’ 

VibJiutja has been correctly rendered by Vacaspati 
and Candida as vaiharufydt ; but Gauda and Mathara 
render it ‘ as a king is supreme in his dominions.’ 

Karika 43. — The karika has been made ambiguous by 
the commentators. Vacaspati thinks that this karika 
gives the division in nimitta and naknittiha, while the 
next gives as to what naimittikas proceed .from what 
mmittas. In the previous karika all had agreed to render 
nazrntmka as smiadehddi a,nd the other as dharm-ddi. 
But here vazkrtah is equated to naimittikdh which are 

introduces 

fcanfa 4^the 16 related before are 

bere briefly stated as of four kinds. Vacaspati, Candrika 
^d Jayamangala divide the iham, only in two typTS 
Mathara and Gauda divide then, in tLee-(l) 


82 Vacaspati mates it modify na tisfhdti. 

^Vacaspati. ' : * 
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dhikah as of Kapila; (2) yrakrtikah as of the sons of 
Brahman; (3) as oura 

To Vacaspati and Gauda, karana=hvddM but to 
Mathara it is equal to huddhikarmdntahkaranahheddh 
trayodaia. Are 'prdkrtikahhmdh limited to karanas onlyl 
The question rises in reading Jayamahgala and 
Vam^idhara. If 'prakrtikdbhavah were only in Kapila, 
the question is decided, otherwise both types of hhdvdh can 
have their diray a in karaim and kdrya. 

An odd opinion appears in Gandrika— 
are those that stay as long as the thing itself, e.g., 
ahahkdra, etc., from mahat, and vaikrtikdh that stay at 
fits and intervals. 

Karika 44. — The use of daksmdhandha as one of the 
handhdh has been used as evidence of the jealousy of the 
Sankhya towards Vedic rituals. Prakrtibandha 
is when one worships Prakrti thinking it Puru§a.®^ 
Mathara includes in it the eight prakrtis. Vaikrtikdh is 
when one worships hhutendriydhdhkdrdbuddhlh taking 
them for Purusa,® Mathara considers it due to aiimrya 
or due to believing brahmddistfiana as the final goal. 
Adhastat is sutalddiloka,^ ov tiryagyoni^ 

Dharma is not an important conception in the 
Sankhya and therefore it is loosely interpreted. 

KIarika 45. — Prakrti is explained as makadaluiiihdra- 
bhutendriydni by Vacaspati and hhutendriyani are re- 
placed by tanmatrani by Gauda, Mathara and Jaya- 
mangala. It is strange how have been 

included in Prakrti. Why ^ould Vacaspati differ from 

Vacaspati, Jayamangala; why shoiild Vacaspati not equate 
this handha with his astavidhavidya in karika 48? 

Vacaspati. 

Vacaspati, Candrika. 

^ J ayamahgala. Gait da, Mathara. 

T. 64 
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what he has said in the previous karika about pmkrti- 
handha f All have qualified vaitagya in the karika by 
jmna^unya, and that is necessary because miragya 
coupled with jfmna alone is a means to liberation as 
mentioned in Sankliya-Sutra. 

Karika 46. — Keith® thinks that the karikas 46 to 51 
are possibly later interpolations. The reason given is that 
they uselessly reclassify the 'pratyayasarga in a different 
manner from what has been done in the previous two 
karikas and karika 23. The argument is not correct 
because there appear other such unimportant karikas in 
the body of the work and their presence should be account- 
ed for by the further vimka, distinctive knowledge, they 
give. The karikas, if this procedure is admitted, will also 
lose their importance of determining the character of the 
Sastitantra. Gauda and MSthara have become crude in 
trying ■ to become simpleU and illustrative ' about the 
divisions : — a§akti, as after properly seeing the post, one 
is not able to remove doubt; tusti, he is not anxious to 
know the post because of what use is that knowledge to 
him; siddhi, he sees the creeper that runs along the post 
and he has the knowledge of the post. 

Siddhi alone ^ is regarded capable of bringing salva- 
tion, and Gauda says that tusti is the iamoao.; knowledge 
and siddhi the sattvika knowledge of persons on the path 
of liberation. 

» Karika 47. — ^How can asmita, rdga, dvem and 
dhhinimia be mparyayasf The answer is that though 
they do not proceed from uiparyaya stiU they are of the 
nature of viparyaya. Candrika says that the propriety of 
saying kaTanavaikalydt is in debarring many more aiaktis 
caused by diseases, and in limiting the number to twenty- 
eight. 


‘The Saikhya System,’ p. 


A CRITICAL STUDY OP THE SANKHYA SYSTEM 425 

Karika 48. — Vacaspati suggests as if, leaving atidya, 
the remaining vi'paryayas affect only devdh, gods. It 
seems that avidya alone matters for common, people; and 
the rest, because they include divyadivya and animadayah, 
affect yogins. 

Karika 49 — Indriyarndha cannot be pratyaya- 
sarga; it may be partially ahaiikarasarga; and therefore 
it can be called pratyayasarga only indirectly because it 
proceeds from ahanlcara which is in pratyayasarga.^ 

Karika 50. — Vacaspati and Mathara say that visayas 
are five and uparamas are also five. If the similarity is 
only in number, the expression is harmless but if it denotes 
causal relation, the statement cannot be justified because 
each 'iiparmna does not proceed from one msaya separately 
but it proceeds from the collective restraint of the five 
objects. Candrika and Gauda avoid such ambiguity. 
Ramavatara Sarma realized the difficulty and, therefore, he 
divided uparamas into two kinds — firstly, the five 
vairdgyas arising from seeing the futility of the five 
enjoyable objects, and, secondly, from seeing the dark side 
of arjanaraksaim, etc. 

Prakrtydhhya^ is when one feels that the realization 
of true knowledge is a natural phase of Prakrti and there- 
fore it needs no meditation, etc.,®^ or when one knows the 
Prakrti and its sagmyanirgunatva and its similar products 
and is satisfied with that,®^ of when one knows the Prakrti 
but not its sagunanirgxmatva, etc.®* Candrika, names 
megha, the adhydtmika tusti that Vacaspati calls ogha. 

® Jayamangala. 

These four are differently given in Sankhya Sahgraha as 
paramatmatva in Prakrti, huddhi, ahankara and tanmdtras. 

Vacaspati, Candrika, Jayamahgaila. 

^ Ganda. 

Mathara. 
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RarnSvat^a Sarma thinks that salUa is actually iarira 
and it has been formed by suffixing iran to the root sar. 
R has been replaced by I because they are the same. Ogha 
and vrsti have been so called because they resemble rain 
in uncertainty. 

The names of the five htthytth tusto/yah are variously 
given su'param, 'para'parain, anuttainamhhah, 

uttamamhhah (Vacaspati, Candrika), sntamah, faram, 
sunetram, narlham, anuttamamlhasiham (Gauda), taram, 
sutaram, sunetram, swmarlcam, uttamambhasikam 
(Mathara), sutaram, sufaram, . . . anuttamambham, 
uttamambham (Jayamangala). This shows the uncertainty 
about their names. Ramavatara Sarma has forced 

some interpretation into the namesi given by Vacaspati 

the first is called para because it carries one beyond the 
pains of earning; the second f is called supara because one-, 
may be tempted to enjoy even 'when* one has realized the 
troubles of earning, but it is practically impossible for 
one to think of enjoying when one sees the troubles of 
protecting; the third is called paravara because one who 
observes depreciation is at times tempted, and at others 
not* tempted; the fourth is muttarnambhah because it 
arises from a selfish desire, i.e., on account of the fear of 
diseases in enjoyment; and ‘ the* fifth - is 'uttanambhah 
0608.1186 it is promptod by morcy. 

^ Kiris:! 51.~Vacaspati has explained the five siddhis 
in two ways and the other commentators have adhered to 
one method or the other, or they have drawn material from 
both the sete The first meaning given by Vacaspati looks 
artificial. He has distorted the meanings to class the eight 
s%ddh%s into hetu, hetuhetumatl and hetumatl. He could 
w ere such was wanting. The other meaning sounds more 
^ot We remained satisfied without introducing rarity 

“ it there is neither the 
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necessity of twisting the sens© of words, nor of ©hanging 
their order. This meaning has been picked np by Jaya- 
mahgala and there is every possibility that Vacaspati 
borrowed it from JayamahgalS, or that there were two 
concurrent traditions. 

Vacaspati thinks ahJcuia is tised in the sense of 
distractive, nivaraha, and therefore, for him the threefold 
ahhuia is vifaryaya, a^akti and Vijfiana. says that 

it means attractive, and therefore the threefold 

anhu^a is uJm, iabda and adhyayana, suhrtfrafti and 
ddna \mng of lesser importance. The objection that 
tusti and atusti cannot be both averse io siddM is answer- 
ed thus— that they represent two independent dharmas 
and not the absence of each other. V ha, etc., are them- 
selves Aw and therefore they should not be counted as 
ahhuki. Vacaspati is therefore correct and the confusion 
is created because ahhuSa bears a double meaning. 

The atu0s and asiddhis csm. be settled with great 
difficulty. Gauda and Mathara have given them opposite 
names because they represent opposite ideas — anamlhah, 
asalilah, etc.; but Jayamahgala gives to the asiddhis the 
names mosamusnamanoramityadya^. 

Karika 52. — Naturally hhdva means pratyayasarga 
and Uhga, suhsma^anra. They have been used in previous 
karikas in this sense but in this karika their sense has 
been slightly strained. Vacaspati makes word, etc., 

and the twofold body, and &Aaaa=the thirteen, karanas 
which are not possible without dharma, etc., because these 
two sargas are essential for the enjoyment and release of 
Purusa. According to Gauda, Uhga isi tanmdtrasarga up 
to the fourteen bhutas; according to Candrikll it is the non- 
visible group of mahat, etc., and according to Mathara, it 
is suhsmaiarira and the thirteen karanm. Vijfiana. 
regards the two kinds more closely to a creation of intellect, 
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regardmg lifiga as Jmddhi itself and hhma as its condi- 
tions. 

KAS.IKA 58. — There is no harm in calling the hhautika- 
sarga as a phase of the lingasarga; Jayamangala and 
Mathara hint it as a third sarga. Aniruddha on sutra 
3. 46 divides the whole creation into six — mra, asura, nara, 
preta, naraka and tiryak and sthavara are included into 
namka. Candrika has two alternative devices for the 
case of pot, etc. — (1) they are not included because bhautika 
means bodily, or (2) they are to be ihcluded in sthavara. 
The latter view is held by Vacaspati. 

Karika 55. — Lihgasyavinivrtteh is dissolved in two 
ways by 'Vacaspati — -(1) lihgdsya avirtivrttehy (2) lihgasya d 
vinivrtuh. The latter device is resorted to by Gau^a, 
Candrika, Mathara, and Jayamangala. Mathara reads 
samasena—satiksepena in the karika instead of svabhdvena. 
Jayamangala thinks that jdra and matima include garbha 
and janma also. Lihga should mean suksm.aSar%ra because 
that will suit the belief that lihga disappears after viveka 
only. 

; ; f..*! i KARiki 56.— Mathara and Ganda have given a world- 
ly example of svdrtha : — as oUe does his friend’s work as 
if it is for himself. Candrika extracts another shade of 
meaning. It says — as others work for their own interest, 
so the movement of Prakrti for the sake of Purusa is also 
possible because movement requires some sort of purpose. 
Vimoksdftham according to Vacaspati is to indicate that 
the ever-active Prakrti does stop for some particular 
Purusa, who has gained knowledge and according to 
Candrika it is to indicate that the world may cease for one 
bnt continue for the rest; 

4 . Kamka 67. — ^Gauda, • Mathara and Jayamangala' 
ap^y, the example to also— as the cow stops giving 

milk witen the calf is nourished. Bamavat^a ^artni. says 
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that a cow does not give milk as long as it does not give birth 
to a calf, though it is taking its regular food; this is the 
force to vatsavivrddhaye. 

Karika 59— cannot mean after giving 
direct knowledge of Pradhana because it is always to be 
inferred. Therefore dimdnam, in the karika means 
The same can be further elucidated by 
what Abhyankara®'* says on the necessity of postulatiag 
bhntas and indriyas — the formula is that liberation is 
caused by the knowledge of the difference 
in Purusa and Prakrti; but Prakrti is too subtle to be 
known and it can be known through its effects only; 
prakrtivikrtis are also difficult to know and therefore 
bhfitas and widnyas are admitted as tattva; smd. there is 
no necessity of multiplying the tattvas by further accept- 
ing cow, pot, etc., separately. 

How can Prakrti, that is, mbku, turn back ? The 
trouble could be simplified, if it was held that the Prakrti 
did not turn back but that it was only recognized in its true 
colour and so the samsdra ceased for the individual Purusa. 
This explanation would have been faultless, but the 
Sankhya bases all movement in Prakrti on its samyoga^ 
with Purusa® without which it will remain always 
inactive. The meaning of samyoga cannot be restricted to 

sympathetic response®^ because Purusa is quality-less. 

- ^ . 

eQmmentmg on SarTadar^anasamgralia, ' Bhandarkar, 
O.B.I. Publication, p. 319. 

But in karika 66, samyoga is left of no importance — creation 
is due to ignorance and it ceases when Prakrti has accomplished 
the enjoyment and release of Purusa because then there remains 
nothing more for it to do, even if there is samyoga. 

^ Panearatras add one more principle, kalla. 

• ^ Tijnana. holds a real contact and differentiate between 
contact and change; therefore ■ mntaot does not bring change in 
Purusa, 
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Some say that after the release of Purusa, Prakrti 
keeps aloof assuming the form of some god.’ Different 
tattvas having different superintending deities, adhidaiva 
IS a conception of later Sahkhya. 

_ KarikI 60.— Vaeaspati and Candrika have used the 
karika to strengthen the pre-mentioned idea of selfless- 
ness in Prakrti, but Mathara and Gauda wrongly think 
.that the karika gives sOme clue to the cause of cessation 
of activity in Prakrti. Mathara has well characterized 
the relation of it and Purusa as— like the feather of a 
peacock he is painted only on one side. 

p a quaint explanation in store 

Prakrti has no further cause and therefore it does not 
again come in view of the released Purusa; for that reason 
It IS sukuMaratara-^ i.e., it has no better lord over it like 
etc. as its cause. While Jayamahgala says that 
before knowledge Prakrti shows itself only in vyahtaiomi 

subtler form than myahta. It should plainly mean 

sensitiveness.- Vam^idhara uselessly tries to justify on 

' to thTia]«\T“^^! f T^^lmadU by saying that it refers 
, to ae jarfa body and that looks cetana on account 

of the approximity of Puru§a; but he has not noted a 

with P TJie case is opposite 

with Prakrti; It ceases for the Purusa who hS the 

discriminative knowledge, and continues to charm Z 
remaining lot. uarm me 

^ ^exesssubhogyatara. 

" ^eTe=siiksmatara 

of Gore: 'Hindu translation 

i srrr"" ? ^ ■ 

sme person. ^ ^ ®®® affaia the 
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’Karika 63.— Candrika wrongly says that atmaiia-^ 
huddhirufena siii6^ atmanoiin==fwnAsam^^ Prakrti binds 
itself by itself, no blot stains the Purusa.^*® How is acetana 
Prakrti either bound or released 1 BAog'a will mean 
avastha, laksnd and 'paHnamahhedas that are wisible in 
Prakrti. 

Karika 64.— not mixed with 
but Candrika strangely equates it with what is visible to 
Purusa only, which is not a sound expression because of 
the disinterestedness of Purusa. 

Karika Qb.—Svasthah~-atmani sthito na ‘prakr- 
tisthah, tatali prakrteh niwttat'odt, according to Jaya- 
mahgala; but Vacaspati reads susthah and strains its 
meaning to suit the context — he still has a slight mixture 
oi sdttmkl huddhi,^^ otherwise he cannot see Prakrti. 
Vacaspati admits this mixture only in state; 

but what is the harm if it continuea in moksa state also? 
It will then facilitate the understanding of the multipli* 
city of Purusas even when they are released. 

Karika 66. — Gauda and Mathara have given two 
worldly examples to illustrate the cessation of all activity 
in Pradhana — (1) when debts are cleared, and (2) as no 
progeny from cohabitation of the old. 

Karika 67, — Jlvanmukta state^°® is not possible 
because when indiscrimination is destroyed there can 
remain no body. Vijfiana.^®® surmounts^ the difficulty by 
saying that indiscrimination and actions work only 


Strengthened by saiva in the second half of the karika. 
itp Vacaspati, Ganda. 

104 Xilak in Gitarahasya thinks it a device to avoid increasing 
the number of gunas by accepting one more finer state. 

Yogavarttika thinks that <isa'm/prajnatayoga is superior to 
knowledge because it overcomes 'prarahdhakaTma. 

On Sutra 1. 24 
P. 55 
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through samyoga and this janmaJchyasamyoga is not 
destroyed without the fruition of 'pmrahdha. 

Karika 68.— Eamavatara Sarma has pointed out 
yatibhahga in ‘ PancaHMaya tena! 

The la^t three karikas are missing in Gaudapada- 
Bha§ya. Wilson first noted the point that the SSnkhya- 
Karika had only 69 verses and one verse was lost. Mr. 

; Tilak reconstructed the missing verse from bhasya on 
kSrika 61 and thought that it was dropped because it was 
very atheistic. But it is not clear on what ground the loss 
of one karika is manifest. If the already existing 70th 
verse is to be rejected as not forming an essential part of 
the Sa^ptati, the 69th verse can also be rejected on the 
same ground. Disquisition of the principles of the 
ankhya is over at the 68th karika and if the 69th karika 
18 necessary to impess the authenticity of the work, the 
IS needed to give the line of succession of old teachers; 
and the uninterrupted tradition of the system. 




SECTION IV 

ARABIC AND PERSIAN 



SCFIISM AND ISLAM 


(An exposition of the idea of Shfiism or 

“ Islamic mysticism ” from the original, 
ORTHODOX standpoint.) 

BT 

•MA^BOT ‘ALl 

How far Islamic mysticism corresponds with the 
positive and real teachings of Shari‘at-ul-Islam, is the 
question to be studied in the following pages. 

It will consist of a preamble and a series of articles 
bearing upon the particulars set forth in that preamble. 

The discourse will involve the following items of 
research : — 

(1) The inquiry into the origin of the words 

“ Sufi” and “ Tasawvraf ” and the notion 
or the group of notions out of which it first 
originated, setting forth its full and 
exhaustive connotation. 

(2) The next aim which is to be dependent upon the 

results obtained by the inquiry into the first 
one would be to show that the prevalent 
misconception as to the implication of the 
term and the idea that Sufiism is a path 
divergent from and positively in variance 
with the teachings of Shari ‘at-ul -Islam is 
entirely baseless. 

To prove the above fact by the sayings of the very 
exponents of Islamic mysticism, like Shaikh 
Abu Sa'id Abul Khair, ‘Abdul Karim Jili, 
Muhyyu’ddin Ibnul ‘ Arabi, etc., the so-called 
435 


the ALLAHABAD UNIVERSITY STUDIES 

promulgators of liberal views, amounting in 
the opinion of their European critics, to 

heresy. 

(3) To make an elaborate survey of the field of 
mysticism as provisioned by the Islamic 
Shari'at and to show that almost all the 
recognized principles and technicalities, even 
; most of the ritualisms, have their prototype 

: : : i and origin, express or implied, in practices 

and sayings of the first four Caliphs and the 
other associates of the Prophet 

shbi , (‘'•o of recolMon), (disciplt 

inmost self), ^ 

technicalities ,suoh’'as ' .r'' 

^co.i„ • x (self-mortification), 

sZ Z\^'C (pn-ing away^±. 

o L ^ (real being), yn.i qt f^fUa 

substance of God’s Gracel • * 

. (expansion), (certaintvT^ con rac ion), 

blame) II i^\ \ (exposition to 

fife irswir-st" 

I. XSe” i.i«, 

The so-called distinction between SharPat (the sacred 

“■* “ ’’“r ” smI™ TZe 

rslamfo Sffi. entertained in relation to the 

Itao Snli.s„, ™ore especially by modem European 

selveflost*tht°«*'’'™i''‘*‘ ihom- 

its oriSnal and b /*””* i" 

tion of »nl 2 )t 

-d constant practice of the 
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•' Shari'at ” and ultimately the union with the Creator 
-the sumnurn ionum and the ultimate aim of the creation 

,o'‘urrr“ ‘hey have beefthe 

cerninff T I number of misconceptions con- 

of Malic ISty ™‘hout the sphere 

the strongly towards 

nv»W hv f ^hove are the ones 

nvented by the mystics at some later stages of SMc 

cH\nd thf existence in the original 

The fnn teachings of the Islamic faith. 

, owing IS the list of some of the most important 

works on the subject of Suflism .— mportant 

!S Sarraj Tusl. 

m Hujwirl. 

n i^u 1 Ghaib— by Sayyid ‘Abda’l Qsdir Jilani 
of Baghdad. 

(4) Ghunyata’l Talibin-by Sayyid ‘AbduT Qsdir 
Jilani of BaghdM. 

fj\ Farid-ud-Din ‘AtfeTr 

( ) Tadhkiratul-Awliya-by Farid-ud-Dln ‘Attar 
2 ‘Abdu’l-Bahman Jami " ' 

(8) Nafa^atu’l Uns-by ‘ Abdul-Rahman Jami 

Qmhahl Qushairyyali-by ‘Abu’l Qasim 
‘Ulum— by Al-Ghazali. 

1*0 ?“'^‘9«>‘-by gakim Sana'i. 

(14) Mtabu'l Ta-arruf Fi-l-Tatawwuf-by Abu Bakr 

I'l'ii M Ibrahim al Bukhari. 

(16) Ma^ib-i-Rashidi-by Shah Turab 'All 
Qalandar. 
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(16) Fusus-al-Hikam— by M IbHu’l 

‘Arab!. 

(17) Futubatu’l Makkiyyah— -by Muhyy-al-Din Ibnul 

‘Arab!. 

(18) Kitabu 1 Yawaqlt wa’l Jawahir— by ‘Abdul 

Wahhab Sha'ranl. 

(19) Al-Ikhtisar— by ‘Abdul Wahbab Sha‘rani 

(20) Tabaqatul Awliya—by ‘Abdul Wahhab Sha- 

‘rani. 

(21) Mizanu’l Shari‘at-by 'Abdul Wahhab Sha- 

‘rani. 

(22) Al-Hadiqat A1 Nadiyyah— by ‘Abdul Ghani- 

al-NablusL 

ISn Nusus-by ‘Abdul Ghani-al-Nablusi. 

(24) Maktubat — by Mujaddid-i Alf-i Thani of 
; Sarhind. 

Sufli™!--"'"™* authorities on, 

!o! ‘AM"’' QMit Jilaul. 

(2) Shaikh Shihab-al-Din Suhrawardi. 

(3) Shaikh Farld-al-Din ‘Attar 

(4) Shaikh ‘Abdul Wahhab' Sha‘ram. 

(5) ‘Aii b. ‘Uthman al-Hujwiri. 

(6) Abu Bakr Muhammad IbrahIm-al-Bukharl. 

(7) Al^Gliazali. 

(8) Sayyid ‘Abdul Karim Ibrahim-al Jill. 

(9) Mawlana Jalal-al-Din Rtimi 

(10) Muhyy-al-Din Ibnul ‘Arabi 

(11) Sayyid ‘Abdul Ghani al-Nablusi 
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Sham'at-ul-Islam — Its Conception. 

It is held by some persons not thoroughly conversant 
with the true idea of Shari 'at-ul-Islara that “ Shari ‘at ” 
is simply a name given to a code of law consisting of a 
number of (positive religious commandments), 

(the most necessary points relative to religion), (the 

legal or legitimate things in religion), (things 

unlawful in or forbidden by religion), etc. This idea is 
absolutely wrong. The Shari ‘at, as it is, is nothing but 
the embodiment and the sum-total of the entire system of 
commandments relating equally to the physical, mental 
and spiritual existence of human beings. It encircles all 
mystical and theological ideas and admits within its scope 
all those eternal truths and dogmas of which 
(the path of Sufiism) forms but a component part. 
Consequently it has been observed as a duty by all saints, 
spiritualists and professors of Islamic faith to refer all 
their truths and observations to one single test of Sharfat. 
Shari ‘at is the touchstone to which all the different types 
of dogmas are applied and tested. If they correspond 
with it they are genuine and admittable, otherwise false 
and rejectable. Shari ‘at is the pith and marrow of faith 
and the keystone of religion. It is like the central body 
in the cosmos round v/hich all the other planets revolve. 
The word “ Shari‘at ” is synonymous with the word 
“ Path,” i.e., the path led by the Prophet of Islam — peace 
be on him' — and the phrase “ the path of the Prophet ” 
is to be used in the absolute and the general sense instead 
of a limited one to signify only a number of commandments 
relating to the physical side of man. It is the “ path ” 
to which a Muslim refers when he pronounces in his daily 
prayers the verse of the Qur’an (Guide 

us to the right path), that is, the path of our Prophet, the 
firm adherence to which is the positive and bounden duty 
of every true believer of Islam. 

T. 56 
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In the second part of this discourse I propose to give 
a number of quotations out of the sayings of some of the 
prominent Sufis to show what point of view they took 
of Sufiism (the path of Divine Knowledge), what was their 
conception of “ Tasawwuf,” and how far they held its' 
laws to correspond with those of the Sharfat in all its items 
and details. This would be to show that the “ Shari ‘at ” 
(the orthodox religion) and the “ Tariqat ” (the Sufic 
path) are together not only inseparable, but are really the 
different names given to one and the same code of law— the 
one Shari ‘at (in the popular sense) referring more to the 
outward form than the essence of the religion, while the 
other called “ Tariqat ” devoted more particularly to its 
internal or spiritual phase than the external. Apart from 
being mutually independent, they are the two vital organs 
of the one and the same system, i.e., the religion of Islam, 
so that in the absence of either of these two , the S3^tem 
cannot work. “ Shari ‘at ” is simply a name given to the 
aggregate of the Islamic religion. The more popular word 
“ Shari ‘at ” is generally expressed to suggest the sum- 
total of Islamic faith, and similarly the word “ Sufiism ” 
is really but a synonym, for Islam with special reference to 
its essential rather than its superficial side. It is the circum- 
stance of the new word “ Tasawwuf ” being coined and 
circulated that has led to the efforts for its application to 
one particular phase (i.e., spiritual) of religion, with an 
obvious disregard of the former, i.e., orthodox Islam. 

This point will be discussed in some detail in connec- 
tion with the discussion as regards the origin of the word 
“Sufi.” In the later periods of Islam, classes of men 
devoted particularly to religion and piety prided in beino- 
known by the name “ Sufi,” not because'it signified some° 
thing in their character other than or in addition to that, 
which the wider and the more common expression 
“ Muslim ” does, but because by calling themselves 
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“ Sufis ’’ rather than “ Muslims,” they meant to give 
particular emphasis to that essential side of religion 
(spiritual) which had begun unfortunately to be so much 
neglected in particular by a majority of its adherents all 
through the community. 

Etymologically the word “ Shari'at ” includes and 
involves everything concerning religion whether outward 
or inward, physical or spiritual, pertaining whether to 
ySsLib JUfil (forms and practices) and to tXSULft (religious 
beliefs) or to (purification of heart and soul) and 

to (self-mortifications) and to (exertions), 

in order to secure that purification of heart — while 
Tariqat (the path of Sufiism) or (gnosis or the 

Divine Knowledge), are words coined in order to 
signify and emphasize that important phase of the sharl'at 
which might either have been thrown into back- 
ground or partly neglected by a number of its unscrupulous 
exponents in the later periods of Islamic history. Thus 
“ Tariqat ” or “ Ma'rifat ” is but the further reiteration 
of a part of conception already included in the common 
expression “ Shari'at.” 

In order to establish the point more perfectly and to 
bring about complete refutation of the adverse opinions of 
the critics I shall deal with this part of my discourse at 
some length, giving in this connection some fifty-eight 
quotations from different Sufi saints of recognized learn- 
ing and piety. 

Origin OF THE WORD ‘ Sufi.’ 

Under this item of my discourse I propose to discuss 
briefly the origin of the terms Sufi and Tasawwuf and 
examine some of the most authorized opinions advanced 
by the original authorities on the subject, like Abu’l 
Qasira Qushairi, ‘Ali b, ‘Uthman Hujwiri and Shaikh 
Shihabu’d-Din Suhrawardiy as to the derivation of the 
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words and the original conception attached to 
them together with the gradual changes that might 
have occurred in the conception through different 
periods of Sufic evolution. I deem it unneces- 
sary in this connection to enter into any elaborate 
details concerning the discussion as to the origin of the 
words and their derivative sources, as the work has 
already been elaborately done by the abovenamed writers, 
viz., by Abu’l Qasm Qushairl in his remarkable book Al- 
Bisalatu’l-Qushairiyyah and by Hujwlri in his Kashfu’l 
Mahjub and by Shihah-ud-Din Suhrawardi in his ‘A‘wari- 
ful Ma/arif.’ Thus after relating briefly the most authoriz- 
ed views advanced on the question by the prominent authori- 
ties and adopting the most favoured opinions formed on 
the matter, I shall pass on to the more important part of 
the subject. 

In connection with this I shall pay special attention 
to the giving of a clear and true interpretation of the say- 
ings of some great Sufi saints together with the explana- 
tion of the nature and rationale of certain Sufic technicali- 
ties, to show that in their essence they are by no means 
* foreign to or incoherent with the orthodox Shari ‘at and 
the assertion that they are an innovation in the Islamic 
religion is untenable. 

As regards these observances and technicalities it is 
to be shown that they all spring out of the fountain-head 
of the orthodox Shari'at and are recognized by and em- 
bodied in the Qur’an and the Hadith ; though they in 
course of their onward flow, being influenced by the cur- 
rent of communal or sectional caprices might look to have 
adopted an obviously divergent and novel form. 

In the latter part of this section I shall examine in 
brief the Sufic ideas as they originated in the time of the 
Prophet and propounded by him through numerous verses 
; and i precepts as essential elements of religion, prevailed 
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as dominant religious factors in the days of the Sahabah 
and then in those of their followers and then the 

followers of the followers and were transmitted 

by them to the later generations till they reached our own 
times. 

I shall, further on, give details of the important 
monastic hierachies and the Sufi “ orders ” formed in 
the later periods among Sufi communities all over the 
Muslim world together with an observation of thei^ dis- 
tinctive features as regards the details concerning their 
respective modes and teachings. 

The word “ Tasawwuf ” is an innovation in Isltoi. 
The term. Sufi seems to have been invented by the men of 
Baghdad. The Qur’an calls JlsoI (men of the Suffah or 
bench) — to which this class has been attributed with the 
designation of (poor or destitute) . A verse of 

the Qur’an runs thus: — 

... 

“ for the destitute who have been expelled from their 
homes.” 

Another 

... xUt 

“ for the destitute men who have been detained in the way 
of God.” 

According to Abu Nasr Sarraj (Kitabu’l Lum'a, page 
26) Syrians also call them by the name , although 
in the opinion of Abu Nasr the word is not an invention 
of the men of Baghdad, but is traceable in times consi- 
derably earlier. 

In Kitabu’l Lum‘a he writes : — 

“ But it is impossible to believe that it is a newly 
created term that has been invented by the men of Bagh- 
dad. One of the chief reasons is the fact that it was pre- 
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valent in the time of Hasan of Basra and Hasan was con- 
temporary to a party of the I (associates of the 
Prophet). It is related of Hasan that he has said : ‘ In 
course of my (circuit round the Ka'bah) I saw a 

Sufi and offered to give him something, but he refused to 
take It.’ In a book in which the stories connected with 
Mecca have been collected, it is related of Muhammad b. 
Yasar and others that in a certain period prior to Islam 
the oity of Mecca had been vacated to the extent that no- 
body followed the customary circuit round the Ka'bah. 
In the meantime there used to come from some far and 
distant country a ‘ SuH,’ performed the ceremony and 
went back.” 

If the above account be taken as correct, it would 
prove the fact that the term was prevalent in pre-Islamic 

, :tiines and was applied to men exclusively devoted to virtue 
' and piety. ; ■ f j i - . 

But as far as the historical sources are concerned, the 
fet man to receire this title in Islamic time was Abu 
Bashim §ufi— a contemporary of Sufyan Thawrl, who 
died in the year 150 A.H. (Kashfu’l-Zuuun). 
y This much has been admitted even by the leading 
Muhammadan Sufis that the period of invention of the 

i” the period after the days of 
Sahab^ (the as^iates of the Prophet). Qushairi'says 
his Eisala: After the Mme of the Prophet no special 
and distinctive name was given to the ‘ SahSbah.’ be- 
cai.se of the fact that there could possibly be no honour 
for^ them above that of the Prophet’s oompanion- 

,, there sprang up the title of 

(followers of the Sahahah). After this, as 

distm^ished by the name of and (devotees) 

: ■ But as the men of every group of society, even the 
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“ heretics,” claimed to be ascetics and devotees, so 
they, in order to be distinguished from the rest of the men 
in the community of Ahl-al-Sunnat-wal-jama‘at (the ac-. 
tual followers of the ways and manners of the Prophet) 
who were specially devoted to gnosticism and piety, came 
to be called “ Sufis.” Thus the appellation “ Sufi ” had 
been invented prior to the lapse of the third century A.H. 
Even Abu Nasr in his book “ Al-Lum‘a ” adinits this 
much and says; “ If anybody puts forth an objection as 
to the cause why we do not hear the name of ‘ Sufi ’ in 
tlie days of Sahabah (companions of the Prophet), nor 
even after their time there can be found any mention made 
of such word ” — with reference to those times 
we are aware of such terms as 

(wanderers), and (destitute persons), but no 

Sahabi (companion of the Prophet) is known to have been 
called by the name of “ Sufi ” — then as an answer to the 
objection I would say that the companionship of the Pro- 
phet is itself a mark of honour and superiority, 
so much that whosoever was fortunate enough to possess 
it, no other title of honour, however grand it might look, 
could be properly given him. Do you not observe the 
fact that it is these men who are the Imams (heads) of 
all the saints, devotees, servants and gnostics, and all 
those perfections and honours they have derived through 
the blessed companionship of the Prophet — peace be on 
him ! Thus when the dignity of these persons is attri- 
butable exclusively to the companionship of the Prophet 
which is the noblest of all the ranks and attributes, it is 
impossible, in face of such dignity, to give them a title of 
honour on any other basis. 

Opinions differ as to the derivation of the word 
“ Tasawwuf.” Some attribute it to XiAaJl (men of 

the bench or verandah), according to others it is derived 
from “ Safa ” (purity), and according to some others it 
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comes from the word “ Safi » aine) But judged according 
0 the rules of derivation all the above statements appear 
obviously erroneous. In Kitabul Lum'a it is mentioned 
that the word “ Sufi ” was formerly ” Safwi ” which 

!!! came gradually to be pronounced 

ff„ could naturally have been derived from 

out which means “ wool,” but as a matter of fact the 
wearing of wool has never been a peculiar attribute of the 
c ass So far is the view adopted by Qushairi. But Ibn 
haldun says that although wearing of wool is not a dis- 
inctive feature of this class, yet it has been found 

low, r «ol!en garment, and so l,e 

olds tte derivation to be preferable. Kitaba’l Lnm-a 

2d t h ” (Traditionists) are attri- 

luted to Hadith, and the men of Fiqah (or Jurists) 

2r“n" hI ^ 

auterent He cannot be attributed to any particular 

fcirhe it T •t'od °t qualfflcation. 

for he IS the sort of man who does not possess any parti- 

• t2 1 -Oile Ms self is at 

- T ™ttoat having 

wy special connection with any particular learning qualb 

evt vascillations and innovations at 

to attributed to any special qualification he must neces 
-nly be attributed to a fresh quality at evtrt 2h 
moment. In view of this difficulty it wi thouoh evoe 
dient to attribute them to their outward persoi 2 
lany, and that was “ the wearing of wool ” which h. 

tievotees, and which gives in a concise form a clue to „ 1 
their learning, actions, characters and qualificsHoe 
ompamons of Christ have also been attributed by God to 
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their external apparel, Who has called them “ Hawariy- 
yun ” . These 'men wore white clothes, so in- 

stead of being attributed to their actions and conditions 
they were attributed to one common peculiarity that con- 
cerned their dress. 

Hujwiri seems to favour the derivation of the word 
“Sufi” from Safa (purity). In his famous work 
Kashfu’l Mahjub, in connection with the discussion as to 
the derivation of the word he says: 

“ Some assert that the Sufi is so called because he 
wears woollen garment (Jama-i Stif) ; others assert that he is 
so called because he is in the first rank (Sati-Awwal) ; others 
say it is because the Sufis claim to belong to the Ashab-i- 
Suffah, with whom may God be well pleased! ; others again 
declare that the name is derived from Safa’ (purity).” These 
explanations as to the true meanings of Sufiism are far 
from satisfying the requirements of etymology, although 
each of them is supported by many subtle arguments. 
Safa’ (purity) is universally praised and its opposite is 
“ Kadar ” . 

The Prophet — on whom be peace! — said: “ The Safa 
(pure part is the best) of this world is gone, and only its 
Kadar (impurity) remains. Therefore since the people 
of this persuasion have purged their morals and conduct, 
and have sought to free themselves from natural taints, on 
that account they are called ‘ Sufis,’ and this designa- 
tion of the sect is a proper name (|*jLjc^U«|)!) inasmuch as 
the dignity of the Sufis is too great for their transactions 
(Mu'amalat) to be hidden, so that their name should need 
a derivation.” 

In another place he says: Sufi is a name which is 
given and has formerly been given to the perfect saints 
and spiritual adepts. One of the Shaikhs says: “He 
that is purified by love is pure, and he that is absorbed in 

the Beloved and has abandoned all else is a ' Sufi.’ ” The 
F. 57 
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name has no derivation answering to the etymological re- 
quirements, inasmuch as Sufiism is too exalted to have any 
genus from which it might be derived ; for the derivation of 
one thing from another demands homogeneity (Mujanasat) . 
All that exists is ‘the opposite of purity (Safa’) and things 
are not derived from their opposites. To Sufis the mean- 
ing of Sufiism is clearer than the sun and does not need 
any explanation or indication. Since Sufi admits of no 
explanation, all the world are interpreters thereof, whe- 
ther they recognize the dignity of the name or not, at the 
time they learn its meaning. 

Ehanqah (Monastery). 

It must at any rate be admitted that monasteries are 
among a number of other innovations the existence of 
which cannot be traced badk up to the time of the Sahabah 
(companions of the Prophet), and which came into being 
considerably afterwards. In the time of the Sahabah they 
were quite unknown things. Still it is a serious mistake 
1 * to attach to them a technical importance and regard them 
11' as ^ a positive mark of innovation. They should only be 
Jookr^ upon as places which provided shelter to Sufis who 
assembled together tb bafry on their esoteric life in a safe 
corner apart from the world and its distracting annoyances. 
Just as it has been a custom to build forts for soldiers to take 
shelter in during wars, schools and colleges for students 
to assemble in for acquiring knowledge, poor-houses and 
orphanages for the destitute and orphans, these monasteries 
were the houses built or the places set apart for religious 
devotees where they carried on the task of divine recollec- 
tion with perfect freedom. As the time still went on they 
were supported through grants, bequests and endowments 
by wealthy persons of the community and by the state. 

; The first monastery of this type is said to have been built 
at Basra. , 
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Apart from the monumental innovations that relate 
to the outward structure of Stifiism there is also a number 
of obvious changes that seem to have taken place in rela- 
tion to its internal method and organization. Although 
the personality of the Sahabah was an embodiment and the 
sum-total of all the elements of Sufiism taken together, yet 
in their case perfect harmony was maintained and no 
chance was given for any of these elements to get beyond 
the limits of moderation and disturb the balance. 

Sama‘ or Audition. 

The origin of the ceremony of Sama‘ (audition) seems 
to be the following: — 

The Sahabah used to assemble together now and then 
and asked somebody present to recite verses! from 
the Qur’an; so one of them' recited while the rest 
listened. ‘Umar used to say; “ O Abu TTbaidah, make 
xis recollect our Lord! ” They then recited while all of 
them sat listening to them. Some of the Sahabah used to 
say: Come, let us refresh our belief in the Almighty for 

a moment! ” 

The Prophet — peace be on him— a number of times 
performed his Jiij (supererogatory prayers) in congrega- 
tion with his companions. He once came to the (men 

of the bench) ; there a reader (of the Qur’an) was read- 
ing verses of the Qur’an ; he sat by them and kept hear- 
ing. Usually in the meeting of the ^U«, (audition) and 
on the occasion of the observances of divine recollection 
the feeling of remorse and divine fear that is produced 
within the heart and causes tears to flow out of the eyes 
and a thrilling sensation to run through the body are in 
accordance with the specifications in the Qur’an and the 
“ Sunnah,” the best of human qualifications, but as re- 
gards extreme uneasiness of mind, swooning, occurrence 
of death, shriekings — except in cases when a man is sub- 



450 


THE ALLAHABAD UNIVERSITy STUDIES 


ject to a fit of ecstasy (in which case he is free from blame, 
as often happened in case of and those who came 

after them), which occurred when a powerful sensation 
struck their hearts which they had no power to bear. But 

even in such cases forbearance and steadfast calmness, as 

was maintained by the Prophet and the Sahabah is pre- 
ferable, although to produce enforced calmness on such 
occasions is not commendable and is a thing productive of 
no beneficial effects. In fact, the best kind of (audi- 
tion) and one that can effectually bring about the puri- 
fication of heart is the of the Qur’an. But there 

are certain classes who, having n^lected this noble kind 
of jUwj began to hear sonnets and poems sung, indulg- 
ed in all kinds of wanton frivolities such as the slapping 
of hands, long-drawn melodies, etc., which bear a resem- 
blance to the whistling of the infidels and are the practices 
expressly forbidden by God. 




‘’ll! 


Khirqah (Gaberdine). 

Although among the prevailing Sufic technicalities 
; • there is none such that can be precisely and clearly traced 
i back up to the time of the Prophet or to that of the Saha- 
: bah, still if we rest aside for a moment from the apparent 
techmcalities and titles, conventional Sufic ceremonials and 
all other obviously anomalous courses adopted afterwards, 
we shall find that almost all the essential elements of 
Sufiism had originated in the very times of the Prophet and 
the Sahabah. 

Shah Wali-u’llah says in his book2dU|j>LJ^|Ju«iU^5l.^:^j 
“ As for the origin of Khirqah (gaberdine) it should be 
noted that the Prophet bestowed his garment on ‘Abdu’l- 
Ba^man b. ‘Awf, on the occasion of his conferring upon 
the latter the office of the commander of the army. This 
may be looked upon as the prototype of the modern Sufic 
custom of conferring Khirqah xSyh, 
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Bai'at (Discipleship). 

As for the Bai'at (discipleship) the assertion that the 
custom is traditionary from the Prophet himself is a 
historical fact, and is expressly mentioned in the Qur’an. 
But up to that time the system was not yet organized as 
to its outward ceremonials and principles as is the case 
now. In those times the organization of the Sufic circles 
was only effected by means of spiritual bonds that tied 
together with its different organs, keeping the entire system 
in regular order. 

In the early periods of Islam, the mutual intercourse 
among the Sufic parties was based upon companionship, 
union and love, the chief object of which was the cultiva- 
tion of good morals, the rectification of habits and the 
purification of heart from base and morbid inclinations, 
rather than being grounded upon the ceremonious bases 
of Bai‘at ( discipleship) and Khirqah (gaberdine). 

The custom of wearing gaberdine was first introduced 
in the time of Junaid of Baghdad — the system of Bai'at 
was introduced afterwards. The chain of its relation to 
its origin was unbroken and authorized, while the difference 
as to the obvious modes of connection makes no harm. 

Thus both “ Khirqah ” and “ Bai‘at ” have got their 
origin in the sacred “ Sunnah.” 

He gives further explanation of the same point in the 
“ Izalat-uT Khifa’ ” in the following words: — 

Here comes the point which must necessarily be kept 
in view. Up to the days of the Sahabah (companions of 
the Prophet), TabiTn (followers of the Sahabah) and Tab'i 
Tabi'in (followers of the followers), the Masha’ikh (spiri- 
tual directors) held intercourse ooisua with their disciples 
not on the ground of Bai ‘at (discipleship) or jtsyx 

(wearing of gaberdine), but only with regard to' the bene- 
fits of companionship. They never used to content them- 
selves with a single Shaikh or a single (Sufic order). 
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but often one man sought company with a number 
of Masha’ikh and thus used to acquire relationship with 
a number of (Sufic orders) , and consequently his 

line of connection could not be traced back precisely up 
to any particular Sahabi, except in cases where he has him- 
self confessed of having derived influence out of the com- 
pany of some particular “ Sahabi ” or he had been in his 
company for a considerable time or else he had become 
famed as the companion of that Sahabi and thenceforth 
that particular mark had become specified as a mark of 
distinction in relation to such companionship. 

The Orthodox Caliphs. 

In Sufic circles generally as well as among the recog- 
nized Sufic dynasties the Orthodox Caliphs ^ 

more specially the first two, i.e., Abu Bakr and ‘ITmar 
appear to be more prominent in bestowing o*** 

(spiritual bounty) than the rest. Shah Wali ullah in his 
Izalat-u’l Khifa says: — 

! After Fiqah (Islamic jurisprudence), the most pro- 
found knowledge is the knowledge of Ihsan (Sufiism). It 
! is one that is at present known by the name of tilyUJl 
' (the knowledge of the divine path). Books like oyiEll cjyS 
and fUa-i have been written to discuss the subject. 

The first two Caliphs Abu Bakr and ‘Umar are the 
greatest “ intermediaries ” between the Prophet and the 
whole of the Ummat (Muslim community) whose duty is to 
teach these lores, by word and action, to the rest of man- 
kind and to utilize their best efforts to give publicity both 
by word and action to these learnings so that they may 
spread far and wide, and the men far and near may derive 
benefit from them. 

In the two books mentioned above, one can acquire a 
good deal of knowledge related from these two persons 
, (i.e.,, the two Caliphs Abu Bakr and ‘Umar). 
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Although it is held that there is a (Sufic hier- 

archy) that begins from the Prophet through the medium 
of ‘Umar, yet according to the common belief of the Sufi 
classes the most of the Sufi orders of discipleship are attri- 
buted to ‘All, the fourth Caliph. 

I give here a table of the more important Sufi silsilas 
which will make the point clearer: — 


Name of order. 

Name of the 
Caliph to 
whom 
attributed. 

Name of the 
first saint 
through whom 
it runs. 

Remarks. 

Naqshbandiyyali... 

‘Ail and Abu 
Bakr. * 

Hasan of 

Basra. 

Prevalent mostly in India, 
Central Asia and also 
in Mecca and Medina. 

Qadiriyyah ... 

‘AIT 

Do. 

Prevails in Arabia and 
India. 

Ohishtiayyah 

‘AIT 

Do. 

Popular in India. 

BTiibrawlyyah 

Do. ... : 

Do, 

Prevalent in Turan and 
Kashmir. 

ShSdhill 

Do. 

Do. ... 

Popular in Western 

Africa, Egypt and 

Sudan. 

Shat^Sriyya 

Do. 

Do. 

Prevails in India. 


All these orders begin from the Prophet and through 
the medium of ‘Ali pass oh to Hasan of Basra who deriv- 
ed spiritual instructions from ‘Ali. 

The ceremony of wearing Khirqah (gaberdine) is also 
said to have begun from ‘Ali, as Shah Wall u’llah in his 
sbJut says: — 

Shaikh Majduddin of Baghdad mentions in his book 
named scyJ| xasjo that the attribution of the custom of 
wearing ‘ Khirqah ’ is traceable through reliable traditions 
to the Prophet and that it was the Prophet himself who 
first made ‘Ali wear ‘ Khirqah ’ and has in this connec- 
tion mentioned all those attached to his chain of disciple- 
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ship on this basis. But Jjo| (the traditionists) re 
fuse to recognize this attribution of gaberdine to th( 
Prophet. 

The Mysticism of the ‘Sahabah. 

Sufiism in its present form is nothing but a name given 
to certain beliefs and practices peculiar to the class, while 

no belief exclusively 
'existence. ■■ It' seems 
certain special Sufic 
is due to the- prevalence of philosophical 
Ideas and the intercourse with the neo-Platonic philo- 
sophers that took plaoe in the later Islamic times. Certain 
philosophical sayings seem to prove this assertion; 
for example, some Sufis hold that man’s body is 
(nucrocosm) . 

Such beliefs of course, borrowed originally from 
Zoroastrian and heathen philosophy, came to be regarded 
.| ,j ^terwards ae genuine Islamic ideas to which additions 
J®r® made from time to time until a large edifice of blas- 
non^nse was erected upon its basis in the name 
; ;». , of region, while as a matter of fact it hae nothing to do 
with the Islamic reli^on at all. 

Sahabah the case was quite different. They 
were altogether immune from the destructive and degene! 
rating influences of such ideas. They had in view the 
noble personality of the Prophet which was unquestionably 

the sXh “d all morals. To 

he §ahabah (companions) he was the “ Lamp of Guid 

from which they had acquired light, Ld this t 
the cause why their mysticism does not contain any ele 
ment other than true spiritualism, .morality, action, Lty 
eon inence, re^gnation, patience and perseverance This 
IS the reason why the great Sufi writers Lve discussed with 
, considerable emphasis and detail the kind nf 


up to the time of the “ Sahabah 
peculiar to Sufiism had come inb 
probable that the establishment of 
dogmas and beliefs 
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moral peculiarities of the ‘ ‘ Sahabah,” of which I propose 
to give here a brief clasaification. 

The Orthodox Caliphs. 

Abu Bakr Siddiq. 

To the Sufis, Abu Bakr is* the greatest authority on 
Sufiism. Shah Wall u’llah in his book Tzalatu’l Khifa 
writes : — 

“ The author of ‘ Kashfu’l Mahjub ’ eulogizes Abu 
Bakr with the following epigrammatic remarks — 

‘ Verily, purity is the characteristic of the Siddiq, if thou 
desirest a true Siifi.’ Because purity (Safa) has a root 
and a branch: its root being severance of heart from 
(objects other than God) and its branch that the heart 
should be empty of this deceitful world. Both these are 
characteristic of the Greatest Siddiq, the Caliph Abu Bakr. 
He is the leader (Imam) of all the flock of the Path.” 

According to Abu Bakr Wasiti, Abu Bakr Siddiq was 
the first man in the whole c»ol (Muhammadan 

community) to disclose through an indirect hint the latent 
secrets of Sufiism. Out of these secrets thinkers have de- 
rived wijUaJ (subtle meanings). The first and the 
greatest of these secrets was that when he departed with 
all his worldly fortune and with each and every object 
of his belongings for the sake of God and came to the 
Apostle who asked him what he had left for his family, 
Abu Bakr replied : “ Only God and His Apostle! ” This 
is a remarkable hint for a Unitarian in the reality of 
Severance (Joy^O- 

There is a number of other hints 1:^1 related to 
have been given by Abu Bakr from which other t_ft3Ual (sub- 
tleties) can be deduced, and which the men of knowledge 
(saints and gnostics) are aware of. Besides this there is 
a number of latent virtues and spiritualistic qualities that 
F. 58 
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had accumulated in the remarkable person of Abu Bakr, 
the enumeration of all of which would lodge us into un- 
necessary details. We shall however give some of them 
here by way of example; — 

His ^ (or resignation to the Divine Will) was 
so great and perfect that he gave away all his fortune 
in the way of God with the remark that he had God 
and the Apostle for his family to rely upon. 

His abstinence and chastity was such that once he 
' took milk served by his servant and when he learnt after- 
wards that there was some cause of suspicion about it, he 
put his finger into his throat and vomited it out. 

His foresightedness and vigilance was so great that he 
performed has (prayers) in the early part of night, 

lest he should go to sleep in the latter part of the night 
and miss it. ‘Umar used to perform his prayers in the 
atter part of night. When once the Prophet came fo 

!tt foresightedness in viet^ ' 

. wnile Umar, endurance.” 

. > i humility was such that while once travelling in 
optopany with an Amir, when the latter asked him to mount 
the c^eljhrst or he would himself dismount it, he said: 

Neither: should ; you - dismount the camel, nor shall T 
mount it ; these paces of mine will be counted to have 
moved in the path of God.” 

His abstemiousness was such that while on his death- 
e , he ordered the yellow-coloured shirt which he was 
wearing to be put off and washed. On being asked the 
reason he said : “ Those who are yet alive are more entitled 
0 e use of a now cloth than those who are dead.” 

He was free from vanity to such an extent that when 
once tie Prophet— peace be on him— said: “ Whosoever 

It would touch the ground. God will uot look towards 
h.m on the Day of Judgment,- he at once said: “ One side 
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of my dress is so loose that in case I do not take care of 
it, it will hang down to touch the ground”; whereupon 
the Prophet said: “ You do not do this by way of vanity.” 
His self-reliance was so great that when the bridle dropped 
down from his hand to fall on the ground, he never asked 
anyone to get it up for him and said that the Prophet (so 
dear to his soul) had forbidden him to make a request to 
anybody. 


‘Umar B. Khattab. 

Kitabu’l Luma' says: — 

“To Ahli-Haqiqat (men in search of truth and reali- 
ty) the personality of ‘Umar — on the basis of qualities and 
virtues that are characteristic of him — is a perfect model. 
For example his habit of wearing rough and coarse cloth, 
putting aside of evil passions, abstinence from doubtful 
things and acts, performance of miraculous actions, dis- 
regard of popular censure for the sake of establishing 
truth, putting men far and near on the same level in 
matters of right and performing hard deeds of devotion 
are a. few of the virtues that are related of him. 

‘All says of ‘ITmar that whenever the latter said 
something, a verse of the Qur’an came (was revealed) to 
corroborate it. 

Ibn ‘Umar has said: “ Whenever there occurred a dif- 
ference of opinion among the companions of the Prophet, 
the verdict of the Qur’an wms in favour of ‘TTraar.” 

Abh Hnrairah relates that the Prophet has said: 
“ God has particularized truth for ‘Umar’s tongue and 
heart.” 

Again : — 

“ ‘Umar! ivhenever Satan happens to cross thy path 
he assumes a divergent course.” 

The pointed remark of the Prophet: “ If there could 
be a prophet after me, verily that would be ‘Umar,^ son of 
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Khattab—,” is enough to establish the loftiness of his 
spiritua.1 dignity. 


TTthman b. ‘Affan. 

Of the Sufic qualities of ‘Utliinan, sobriety, firmness 
and modesty are the most prominent. His intrepidity and 
steadfastness was snch that at the moment he was assaulted 
by the rebel murderers he did not move a bit from his 
place, nor did he bid any other man to offer resistance'. 
0 did not allow the Qur’an to be removed from his pre- 

TerthTn happening of his mur- 

resnert "'"‘h his blood. In 

bevra ° '* ™"''' ‘hat he 

was bed naked m his bath-room even when its door 

'hatb‘in*a d t* has said: “Even when I take 

re!Lrof th!t ^ ’"'xJbsty for 

regard ot the omnipresence of God ” 

fsavitro? If f ‘T ’■f'*'’ him in the books of.a.,our 

_ n‘ the Prophet), this quality appears most pro 

... mment and that is the reason why he is given the titirof 

’ ' \ and faith) 

lia^i^.r in reserve) is the quality pecu- 

X) XX bf -- 

and outsidf ''h‘'’h " is both inside 

. fL- he IS with everything and apart from 

everything. Once when Vntivs n H/Tn'-ji. 

„T, ■ . ^^h.vab. Ma adhwasashedastofhp 

characteristics of a Sufi he said ■ “ * u , , ® 

he intermixes with men and at th, " T *h*‘ 

aloof from all.” ' * h® ‘™e '« entirely 

tion to the true defini- 

ion of a f truthful and rea.! fakir), said: “ One 

w o IS such that whatever he accepts he does for the 

sake of others, while for himself he accepts nothing ” 
same was the condition of HTthman. The enor- 

iHous bounties that he conferred upon men during the ea| 
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period of Islam was a fact that was an outcome of this 
quality. He himself has said that had it not been for the 
purpose of meeting religious wants he would never hoard 
money. This is the “ Darajah ” (spiritual station) 
whieh according to Suhail Tastari “ is attain- 

able only by a man who knows well the commands of God. 
He spends money when God bids him to spend and spares 
it when He wants him to spare. He saves money for fulfill- 
ing his duties, not for satisfying his desires. He is just like 
a trustee who exercises proprietary rights over the property 
of his beneficiary, but cannot do so without his consent.” 

‘AlI b. AbI Talib. 

Almost all the Sufic classes recognize ‘Ali as their 
spiritual head as well as the first authority on the specu- 
lative knowledge of Sufiisni. He, himself once pointing to- 
wards hia heart, said : “ There is secret knowledge in this, 
I wish I could find an acquirer ! ” 

Junaid of Baghdad has said of him: “If ‘Ali had 
not been all through engaged in wars, he would have told 
us a good many secrets concerning Sufiism, for he was the 
man who possessed pJU (Eternal knowledge).” 

Still he has told a lot of secrets which are held as bases 
for Sufimm. For example, a certain man enquired of him 
as to the nature of (faith), whereupon he said: 

“ Faith rests upon four pillars — patience, certainty, jus- 
tice and exertion.” He then continued explaining the 
stages of Patience. 

At this point the author of ,^^f(»>U5'remarks: “ If the 
tradition attributed to him is right, then he may be ad- 
mitted as the first man who has given an explanation of 
«yUU« (stations) and (conditions).” 

From the Sufi standpoint he deserves superiority to 
the rest of the Sahabah (companions of the Prophet) , on 
the ground that he has elucidated a number of difficult 
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Sufic problems ; for it is obvious that “ Expression ” de- 
serves precedence over “ meanings ” and “ states.” 

Apart from the scientific point of view, his personality 
IS at once a model for the Sufis and a guiding factor in 
respect of conduct and morality. 

His asceticism was such that he once standing at the 
^loor of (JUlo^ (Public Treasury) said: “ Ye, dinars and 
: dirhams, go and seek some other man than myself to be 

' . your wooer! ” 

He once addressing TJmar said: ” If you are fond of 
having an interview with your master, then go and patch 
your garment, mend your shoes, keep hungry and shorten 
the strings of your hopes and desires.” 

When he had suffered martyrdom, his son Hasan, as- 

cen ing the pulpit at Kiifah, made the following announce- 
ment: * 

Ye, men of Kfifahl the Courmander of the Faithful 
has suffered martyrdom before your eyes— but by God. he 
has left among the worldly objects only four hundred dir- 

^ hams which he had set apart with the object of purchasing 
slave.” ' 

His fear of God was to such a great extent that when 
the time of prayer arrived, his body shuddered and the 
colour of his face changed— in this state men asked him 
about his condition of mind to which he replied that there 
had arrived the time of discharging that Great Respon- 
sibility which God presented before the heavens, the earth 
and the mountains, but they all refused to bear it and cot 
afraid of it, while it is “ man ” who bore that .Responsrbi- 
Jity— now I do not know whether I shall be able to fulfil 
It properly or not.”— (Kitabul Luma'.) 

' There is a number of other “ states,” morals and ac- 
lions that are related from 'Ali which the gnostics and 

men of ecstatic turn of mind have grasped as the guiding 
: rales of conduct. ^ 
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Ashab-xil-Suffah (Men of the Verandah). 

There was a number of “ Sahabah ” who, side by side 
with their religious observances, used to undertake other 
occupations such as trade and agriculture. But generally 
these men had exclusively dedicated their lives for getting 
religious insti’uction from the Prophet. They had no 
family and when any of them took a wife, he usually used 
to get out of this sooiety. During daytime they attended 
the Prophet’s Court of Audience and listened to his noble 
sayings, while at night they took rest on a platform which 
was just close to the Great Mosque. In the Arabic lan- 
guage “ Suffa ” means “ platform- ” and that is why these 
men are called (the men of the Platform or the 

Bench). They were so poor that they could never afford 
to wear two pieces of cloth at a time. They used to tie a 
piece of cloth round their neck in such a way that it hung 
down loosely along their thighs. This was all they wore. 
Abu Hurairah, who also belonged to the same group of 
Sahabah, gives an account of thean in the following 
words: — 

“ I have seen seventy of the (men of 

the Bench) such that their clothes did not reach even up 
to their thighs. Therefore when during their prayers they 
fell on their knees they gathered round their clothes with 
their hands lest they should get naked. Once in the Great 
Mosque they held their ‘ Circle of Eecitation ’ in which 
every one of them sat quite close to the other in order that 
the naked portions of their bodies may not be exposed to 
the views of each other.” 

Their means of subsistence was this that a body of 
them used to fetch wood from the adjoining forests, sold 
it and procured food for their brethren. Some of 
the ‘ Ansars ’ (helpers of the Prophet) used to pluck 
the fruit-laden branches of date palm and hung 
them by the roof of the Mosque. They then picked up the 
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dates that fell on the ground now and then, and ate them. 
Oftentimes they did not get anything to eat for a number 
of days continually. It sometimes occurred that the Pro- 
phet came into the Mosque and conducted prayers — these 
men Joined the congregation, but owing to the slackness 
and hunger they used to fall down even in the midst of 
prayers. The outsiders when came in and saw their condi- 
tion, believed them to be mad. Whenever there came some- 
thing to be distributed as alms to the poor, the Prophet used 
to send the whole of it to them. On the occasions of invita- 
tion to the repast, the Prophet particularly invited them 
and dined with them. Sometimes it happened that the 
Prophet made an appointment for their nightly food with 
the (Muhajirin or the Emigrants) and (the 

Helpers) that each of them should take to his house one or 

two of these men according to his means and feed 
them. 

Saa'd b. ‘TIbaidah was a wealthy and generous mah: 
He sometimes used to take with him as many as eighty 
men at a time to feed. The Prophet felt a great love and 
y : .sympathy for them. He sat with them in the mosque, 

; dined with them and bade men to honour and respect them. 

I Once a party of KAaJ|ij(.suoi(men of the Bench) submitted 
a complaint before the Prophet to the effect that the dates 
had scorched their stomachs. The Prophet, on hearing 
this complaint, made a speech, and in order to pacify their 
feelings said; “ What is that! You say that the dates 
had scorched your bellies — are you not aware of the fact 
that the date is the staple food of the citizens of Medina; 
they can afford to help us only with these, and so we too 
help you by the same. By God it is one or two months 
since the smoke has not arisen from the house of the 

; ; Apostle of God,’ water and dates being the only objects 
of; food to rely upon.” 

! n ; f f The routine of life of these men was that they usually 
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passed their nights in prayers, recollection and the recita- 
tion of the Qur’an. There was a teacher appointed to teach 
them, to whom they used to go at night to take lessons. 
They were, therefore, called (Readers), and when 

a necessity arose, they were sent to distant places to preach 
the religion of Islam. 

In Chapter IX of his book, “ Kashfu’l Mahjub,” 
Hujwiri gives the following account of the “ Ashabu’l- 
Biiffah”:-^ 

“ Know that all Moslems are agreed that the Apostle 
had a number of companions, who lived in his Mosque and 
engaged in devotion, renouncing the world and refusing to 
seek a livelihood. It is on their account that God has said 
to the Apostle : ‘ Do not drive away those who call unto 

their Lord at morn and eve.’ (Qur. vi. 52.) Their merits 
are proclaimed by the Book of God, and in many traditions 
of the Apostle which have come down to us. It is related 
by Ibn ‘Abbas that the Apostle passed by the I 

(people of the Verandah) and saw their poverty and their 
self-mortification and said : ‘ Rejoice! for whoever of my 
community perseveres in the state in which ye are, and is 
satisfied with his condition, he shall be one of my comrades 
in Paradise.’ ” Among the Ahl-i-Suffah were Bilal b. 
Rabah, Salman-al-Parsi, Abu ‘Ubaydah b. Al-Jarrah, 
Abu l-Yaqzan, ‘ Ammar b. Yasir, Abdulla b. Mas‘ud al- 
Hudhali, his brother ‘Utba b. Mas'ud, Miqdad b. al-Aswad, 
Khabbab b. Al-Arrat, Suhayb b. Sinan, ‘Utbab. Ghazwan, 
Zayd b. al-Khattab, brother of the Galiph ‘IJmar; Abu 
Kabsha, the Apostle’s; client, AbuT Marthad Kinana b. 
al-Husain ahAdawi, Salim, client of Hudhayfa al-Yamani, 
Ukkasha b. Mihsan, Masud b. Ra.bi‘al-Farsi; Abu Dharr 
Jundab b. ‘Amir; Abu Lubaba b. Abd al-Mundhir; and 
Abdulla b. Badr al-Juhani. 

Shaikh Abu ‘Abd al-Rahman Muhammad b. Al- 
Husayn al-Sulami, the traditionist of Snfiism and trans- 
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matter of the sayings of the Stifi Shaikhs, has written a 
separate history of Ahhi-Suffah, in which he has recorded 
their virtues and merits and names and “ names of 
honour.” He has included among them Abu Hurayrah, 
tod Thauban, and Mu‘adh b. al-Harith and Saib b. Khal- 
lad, and Thabit b. Wadiat, and Abu Isa Uwaym b. Saida, 
and Salim b. Umayr b. Thabit, and Abu l-Yasar Ka‘b b. 

Amr and Wahb b. Maqal, and Abdullah b. Unays, and 
Hajjaj b. Umar al-Aslami belonged to the Ahli-Suffai 
Now and then they had recourse to some means of liveli- 
^ood^tXjoy^^j^sj^jlAjbut all of them were in one and the 
same degree (of dignity). Verily the generation of the 
same degree (of dignity). Verily the generation of the 
companions was the best of all generations; and they were 
the best and most excellent of mankind, since God has 
bestowed on them companionship with the Apostle and 
preserved their hearts from blemish. i > . • i i . ^ 

: A good deal of the pleasing account of the noble 

character and worthy actions has been related of each of the 

Sahabahs ” other than (men of the Bench), 

bu^as the scope of the present discourse does not admit of 
e a Orate desDrij^tions, ; I shall, having given in brief a 
general sketch of the life and character of the Sahabah 
how pass on to the other items which. Owing to their su- 
preme importance, deserve proportionately longer details. 
But let us however, add here in brief a number of 
sp^imens illustrative of the thoughts and character of 
bahabah in the earliest period of Islam. These minht 

IvIlT ^PJ^^ristic 

ZXn 1*"“^ of 

1 (1) Umar b. 5uaam, (or fear of Divine punishment 
^ to say: ■ I wish I had been a particle of dust and 
M^n away by a gust of wind-I wish I had not been 
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(^) When the verse of the Qur’ani 

“ Verily ‘ hell ’ is the meeting-place of them all ” 
was revealed, Salman Farsi, on hearing this, made 
a loud cry, put his hand on his head and ran off, and was 
not heard of for three days continually. 

(3) Abu Darda’ says: “ In the days of ignorance I 
'was a merchant — afterwatrds when I embr«iced Islam', I 
wished to perform the business of trade side by side with 
the divine worship ; but finding that these two things can- 
hot possibly be carried on simultaneously I adopted divine 
worship and left off trade.” 

(4) When Ummu’l Darda’ was questioned as to what 
was the best sort of divine worship practised by Abu Dardi’ , 
she said : “It was reflectioh and contemplation.” 

(5) Friendship of God has left no friend for me, and 
the fear of the Day of Judgment has left no flesh on my 
body,, and the firmn^ of faith in the “ ultimate reward ” 
allowed nothing to remain in my house. 

When once Habib b. Muslima sent him a thousand 
dirhams, he refused to accept them saying: “ We have got 
sheep which we milk and an animal w'hich we ride on, and' 
what is more than this we do not need.” 

(6) Once a certain beggar asked' something from 
Abu ‘Ubaidah ; he refused to give him anything and sent 
him o&. He again came and made a request. This t i me 
Abu ‘Ubaidah gave him something and remarked : “It is 
God who gave you now, and it was also He who had turn- 
ed you back disappointed.’^’ 

(7) “ How,” said Abdullah b. Mas‘ud, “ these two 
disagreeable objects, i.e., Death and Poverty, are dear to 
my soul ; whichsoever of these things may be awarded to 

first, I am contented with that,” 
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(8) It is related from Alias b. Malik that on the Day 
of Judgment the first to arrive at the “ Kawthar Sprino- ’’ 
will be those lean and feeble persons who, in this world 
are habituated to welcome the night as it comes, with 
anxiety and remorse.' 

.L ‘Abdulla b. ‘Umar has related: “ In the times of 
he Prophet, we unmarried, solitary persons used to sleep 

at night m the Great Mosque as we had got no house to 
live in. 

fP. •" T" T'” ^iidhaifah, “ the pleasantest of 
be days is the day on which I go to visit mv family and 
hear them complara of their poverty.” • He held that “ one 
our s indulgence in sensual pleasures subsequently involves 
a man m a long-drawn sorrow.” 

(11) It IS said of Abu Farda that once he walked for 
oue mile^ through all of which he missed to recollect God- 
he therefore turned and walked for another mile through 
lie he maintained the recollection of God and on his 

Abu farda. for he does not forget Thee I ” 

■ used to pulverize loaves of bread 

and fed ants with it, because he felt pity for them. 


' J"! i ► ^ 


The Nature of the Sahabahs’ Sufiism. 

A number of comments have been made on Rufiiatn 

otae vaWe m the personality „f the Sahiibah and which 
can he set forth as an ideal of the true spiritualism and 

tin”)!"’ "'o'-'ls "f StiSh Wall n’llgh 

SharT'aI"i,''’,mV’r"’i g”"”™''* Prohibitions of 

tacw o' : iontr, tha;t'- 

or harmful to the soul, and at the same time it is necessary 
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that they should develop, explain and classify them and 
form their oavij selves their embodiment and structure. 
Such actions can be discussed from two distinct stand- 
points. One is that they may be universalized for all i)eT- 
sons equally, of which the liest process is that such oppor- 
tunities may be selected aiid created that these actions 
may possibly be productive of those spiritual qualities. 
The method adopted must be so clear ami unequivocal that 
it may make it possible to hold people, in cases of breach, 
publicly answerable for their conduct without leaving for 
them any chance of making false excuses. 

To secure this end it is necessary that they may be 
founded upon equality and moderation. Another process 
is that these actions may be employed as means to reform 
tlie morale of men and may be productive of those spiritual 
conditions which are required to lie produced. The best 
way of doing this is to recognize first of all those spiritual 
qualities and then to point out and teach how these condi- 
tions can be made to produce such qualities. But this is 
based firstly on sound taste and secondly on the fact 
that they may lie referred to the very founder of the 
SharTat, i.e., the Prophet. The knowledge that deals with 
it from the former point of view is called ‘ Shari ‘at,’ while 
that dealing from the latter one is known as 
(Sufiism). Now those who want to study Sufiism must 
keep two objects specially in view: firstly, they must keep 
a careful watch over these actions to see whether they 
actually produce those spiritual qualities or not, for as 
often occurs, these acts are done either with the motives 
of hypocrisy or desire for fame, or as a .special hobby or 
habit, and are tainted with the passions of vanity, hatred 
and malice. In such cases their object is very often lost, 
for they are performed mostly in such a way that the soul 
does not derive from them that kind of intellectual awoik- 
ening as befits the position of a Sufi. For example, the 
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fate who jierforms his ^ (oblatory) prayers hhlv 
mthout matag My addition in its quality or quantity caii- 
n*t te called Sufically ah intellighitt ’ mto, 

fhe next quality required is thdt they may themselves 
tep an oh^rvant look over thosi SJhriM qualities, learh 
Md understand them and perform actions through their 

S“i “ “ “ « 
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MANFA‘ATUX-1MAN OF SHAH BURHANUDDIN 

JANAM 


BT 

MUHAMMAD HAFIZ SYBD, M.A., L.T.. 

Lecturer in Urdu, University of Allahahnd. 

When 1 was on a short visit to Bljapur in July 1927, 
in seareii of MSS., Mr. S.ayyicl Muhammad Tshaq was prood 
enough to present me witli a MS. containing several valuable 
and unpublished treatises on religion and mysticism. My 
grateful thanks are due to him. One of the MSS. of this 
Collection is Manfa' atu’l- Imnn, the text and translation of 
which, it is my endeavour, to publish in the following pages. 
As far as I am aware, the full text of this very interesting 
and in many ways important work, is seeing the light of 
day for the first time. A glance through the MS. will show 
that both from the point of view of language and the 
subject-matter it presents numerous difficulties in under- 
standing it, and in places it is obscure and unintel- 
ligible. I have tried my level best in deciphering and 
translating it. 

1 should not fail to express my indebtedness to 
R. P. Dewhurst, Esqr., LC.S. (Retd.), Professor B. D. 
Verma of Poona, and iMr. M. Naimur Rehman and Pandit 
Shri Narain Misra, both my learned colleagues at the 
University of Allahabad, for the valuable help they 
have rendered me by their very useful suggestions in 
translating certain passages of the text. If I have failed 
in any place in deciphering it correctly or understanding 
any line, I shall be grateful to the scholars interested in 
early Urdu poetry for their suggestions and valuable criti- 
cism to enable me to improve the translation in the next 
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f'Jition. I may add that I propose to publish, in course 
ot time, the whole of Janain’s works in separate hook-forrn. 

Life of the Poet and the Date op the Poem 

I I’ftve already given a brief account of the life of the 
aut ior and the date ofthppoem inmy edition of the,sVy5'- 
published in the AlMad minersity 
V ol. M (pp, 487_5 ()p) which may be referred to. 

Regarding the characteristic featu res of the poet’s work 
1 would again refer the readers to the pages cited above ' 
rt vvill^ suffice here to say that as far as the language 

concerned, the sanie features of the style and dtdion 
are found in the present work also. ' 

1 hate also given a glossary of the important words occiir- 
'>ns m he text, and I hope it will be found of some use 

and help to the readers. i 

The Akoument 

this Universe out of His inward light, 
Wan through Ins insensibility, nM being dazzled by this 
world, doe^ not understand the purpose of this endless 
Creation, faith in Hod is the only key to understand the 
Absolute Being. The poet then proceeds to consider the 
posihon of those heretics who, not following the path of 
the Prophet (Muhammad), make guesses at truth according 

(rod as a i, lire, water, sound, light, mind and matter are 

then considered by showing the inade(,ua<*y of each. Dod 
IS gieater than any one of these and the guesses of the 
licretics are like the guesses of blind men who wanted to 
the^Ao^elephantl,- .-ealizing only : 

The poet ascribes the straying away of th^ i 

‘0 ehe. 01 MtK Ihe tAaoo/I/lt '•“C 
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that Zr M ^ “f f"* 

One ,nl nZ ™“ «»'■ '= 

oan (iestrorr »f “othinfr and 

Crod Tl inouient. There is no co-worker witfi 

of tar, Zr° e'“r i* <■"<!»”“ 

net ,! f Ki-tt ™lh« the Unherse. 

to it ,ronlH .'l t "‘'j™ *'■« 

need of • devoid of sight in the next world. The 

oneitisr.nf ^”'^''^!!!'''’ without such a 

Once fl to have a direct realization of God. 

he the attributes of Ood from such a guide, 

that L ; “• -H.m. He willthen kno.. 

tZ. alT haalaidhoM 

and 1, n ldtl r\'“ ‘1 

concealed th, a T ®"* ''«'>* “meelf 

guide fn \ 1 whose vision is opened is the true 

fa thZri::z''''“ p'^het, w.,ich 


IhK TfxT and THK iVlETRi: 

1 possess only two copies of this MS. The one which 

lapTyTcif/'f " “ .Pecicen of excellent o lt 
fst lL Z‘’ '*'■" “oo-a one 

‘Abdul H«, "’7 "1 possession ofMawlavi 

present text. ' 

nsualZZ'" T'f »"'> i' oouohed 

I. is therefor: 

^^‘Inn Fa%n v ‘i 

The last Fad also becomes fa‘5l in manv places On 
*h. whole the poet does not stick strictly' iZltl: 
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filial. JUKI ‘^Uj^o 

iS^.[ ^ 

v5^ ^ Lf:§»^ I 

. cH*- *-«^' or^ V" iy 

*y® cH* u-^’ <ik - 

’?; o^/ A f. u«^' 

u-f !j.» „ 

^ ^ (/ viUx; 

15^^ ^ V 5 ^ ~ 

<-/ *U^D ^ \jJ 

V:?^- jh ^ - I 

j.-j; ^ '■?**" '-s*^^^ (j*^ 

uu «j 8^6 ^ ^J„( „ , , 
‘'* 4 ^ V>V/ ^1 

r^u n 

ia^ ^ ^ 

r<> x? IT ~ I V 

^L»^ cH ts^> 

*4i^^ U"*-^ * ua*j “■ |,v 
. U>*^^ ^ -^1 

So in B, A has no heading here. 

B h!! if‘is coiipiefe. 

B. haa^V,4 ^**b instead of ^ uu,j ^ r u.„ ,. 











apparently rai8.«i0(| the 
' ^ B. II 
m 
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* **5 ~ t"! 






f** ■ {j yr. * ^ 1 

- t“r 


Lai^ t>, LUua; 



LLliX' 

Ui^j ~ pp- 




{3)>^ jiaJ 

l*M.j| - |"0 


jj.^! 

~ f“l 


^• 



)iX>\ <s_;US' 

.J^st - t“V 


UH U"^ ^ b 


2 4} ^ i 

A v.,-^ Lj3j 





^y^y^ 4^ Laao I y,gx-.^ir" 

2i^ - t“1 

4^ y,^J0 

4X^U ^ 



(J-iS^Xi! ~ p-* 

V*" bU;^ Ch> U" t 




s^ - n 

^ IAaO 




‘‘ Fori^^«!f, B. readH ti^ *, Tho word ^ i„ vw 
probably a musreadinj.- for ^ or bel tlr i ^ 

““ J?. has ^ for It is very probably a •ni.sreadiiif? for 


J 1 


A. ^1 

B. ic^TL 

*2 fi 


A. omit-s it. 

2 5 ' ■ * * <. 

■ A. i_i^ 

B. has j*.)^ for 
better meaning an yfcl^ 


B. «' 


f have |.ireferr(‘<l 


»»“ 4* as yieldini 
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b yfA-rr 

^y)or^ u^u-f-rp 

*/ ^4J Sj 

i,ULe — rr 

*5-* 'ilxi 

^ (J.J yS) _ |vc 

^ ij**(J * db 

*‘Ua.jes> Jji^ — pf 

;lj,3 ^ 

•Ui' “ f'"/ 

l*^j> fi» **(j^* <C ^3^ 

u"b jtt L^i - pA 

L-J ^3jCi** 

(3^5'' ^su - r<i 

*4^5.*- ^ 

* ")L4^ i u:y^ 

‘-^?-f^ ;i5f (J^ bjl^^ UcjK ~ 0 1 
^f*^y *4^*^ V"*" ^Im, 


■' B, ^ 


rhvm« ^h '” ''**® ^"«6n to 

.. iiyme wlih IB. the, first heraiatioh* 


• ^ * '■“ A. ,^:d,l.have. 

Djc^-'idZ " '" - ■"- wi„. 


Deooani idiom. 
B. ^i 


A. (.15 




A has it ill a different order. 

3 6 '■ 


’ t - :. S' 




III 
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;4 


/ ^ 

p ^j ■ 

- ■Of; 












db | - 

-Of 


iJy^ ' 4? 






1%.;^' ■ 

*4^*^ U-*^ 

' 

-or. 


s£f 









j«f Lj - 

-'^00' 


S fl ^ 


LwmSA;^ 





..^ ju 



- 01 

^L|«: 

f 

C5^‘ 

Vw^'VW , 





(jaaa;^ 


"'■■ov 


u**^ 







«>! 


tK 

bwjf "” 

•/DA 

oi 

lO** 

b o/ 

1 

g-T 





swMw iU 

lH/"' 

- 

-df 


dU 

1 

I^^Xa! viLs dlj 





^{j&O 


. ^4. 



0^ 

1/51 






LiMAAiiSk* |,jS 'y 

^ kp-^jt 

Oy^ "* 

11 


44^f 


o.^ , 

»#*^5 




JO 



^Uci5' ^ 1X4^ — ^ f 


^ \ 0-S«X;d ; ^ V ■ 


. ■ ol»d * * - ,1P 


^^l^,.. . y^f ., 

B. uM*H 

B. 



B. Omits 

this ooupleB 
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yi-> ci^"^ ""id 

QyPiXi 


4 3 
■•t 7 




uWJ 





' JiLC- wMA» " 

- 1A 

W 

lU 

^Uiet jjy,' ^ 





Cj'-ft^yr; * ’’{J^ ^ uW' 

J sjIaa^ " 

" 11 



■t. ^ 





(^4"' ^ ) 


« V4. 


A 

ijiS b uj,J 





JC* 

Jj - 

- VI' 

Lr'-fr^ 

U 

A' 





ry^ ch;>4^ - 


" vr 

rV 






V; u>* 4-5>'5’'? * *ijy^ y*^ " 

- ¥P 


jv^U ^ 4 ; (J«.^ 





154^ ^ Jb^ 

^ 'iX^ "" 

^ ¥f ■ 

i^U 

/ 

^ byT Vib 






- VC 



r*'-* 




-t - 

’ 2 5i»A ^ A B. omits 

4'rv 


orniis 

it. 

. ' l>* " o 

. . .Thgsi 

iw^ 


yield no relevant meaning. 


B. omits , 










i 

t 


i 


t: 

,:f^B 

:ll 




.i 


'C 
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(j —VI 


* ^ it clili'erejDttly 

^ a- tneaniog -‘if” yields beUer 

with the context than *' ^ ” 

*• )»• vji'i' 


ute * *• !<•> it ot^ 
meaning in keeping 
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l«4- 


^ ;j|.Xa»-U - i 


A. puts it in a different form: JUi. s 

B. iJijJ tiiivv be a corrupt form of ttU; 

A. B. ** B_ 

B. omits it. B. .ri,Ul 
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^^4^ *5 ^ ukSvXs - !♦! 

'f: 0"! .. {j.-Ia3 ■ Ojs^ 

U"! “ '**' 

» y^t 

A«^| db sib Ia^I li^J — l^f* 



U ‘wk'^b 





‘^>4^ (55^ s574^ 

*** 

i'T' 



Oy^ ^ 1 





*5 -si>-4^ 

’*«!;- 

l^s 

*5 

ly^ 







Lwjt “ 

i*1 



^ -f 'f 





^ y*“ Oy^ iJ44*4^ ‘J 

\y^)i - 

i-v 



*“ */" C^"' 






' U^! “ 

I^A 


LaaoI 





^yS ici iXil^ iiXiSS^SiiiAijf ““ 

1*1 

1^ 

■ D ■ ^ ^ caX^jr 






1 1* 








7 

Or 

HI 

C)U.:?| 


^h' u**^ 




■ ■ 4:^yrP uJjU-' | - | | f 

.. l!aik> , .ac|Xj4> 

J|j3| ^ HI" 

‘ * R. omits u,« 11^ " » B. j-C- 

B. ^ - B. 
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- I Ir 

A 

**y® 'oiuib». sf^ 

»(^ ^ _ j j 0 

(5^ 5"^ oiXac 

^ tx-y - ill 

^ - I IV 

‘^^‘T r" U“*^ Jjj 

<A.y^ ^ u^ ~ i ! A 

O'^y^ io 

xlii-ll^ 

«y;<X3 4l4X:j4> 

v? J}f 

<£-u^ u)^~iM 
uWl ^ ”^1 ^ ^1 


'’* B. omits it. 

A. e-rt 
" B. 

’* B. 

f. 62 


B. 


A. », 
” B. sf 






TRANSLATION^ 





In the name of God the most compassionate and the 
most merciful. 

1. The one God is the ci'eator (of this universe); 
His creation of this world is endless. 

2. Out of His inward light He manifested all this 
world. 

3. To look on this universe is to get dazzled ; and 
none understands its purpose. 

4. (Our) forgetfulness has thrown a veil (in front of 
us) and the whole world abides in it. 

5. Many people have thought over the nature (and 
existence) of the creator ; but the whole world is unmindful 
of Him on account of negligence. 

Alternative translation is also suggested : — 

(But) many have meditated on the creator (while) the 
world at large has been forgetful, being struck with stupor. 

In praise of Muhammad 

May God's benedictions be on him. 

6. Among those who have forgotten the path of the 
irophet (bhai'iat) there are few who have divine knowledge. 

7. Only those who have devout faith in God are 
capable of understanding the Absolute Being. 

On the Faith of the Heeetxcs 

8. How shall we know God, say the heretics ? 

9. Come unto me and I shall tell it thee definitely, 

I shall speak out and make it perfectly plain- 

10. Some people come and say that God is essentially 
the air : they judge according to their own understanding. 

11. What is that air, consider it well, which has the 
power to create a universe ? 

488 
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formless and is emi^ty-there is nothing 

other than that. 

13. That which was without substance you behead 

in this guess in vain, this thought mistaken. 

14. Some people say that it is like the air and ail 
this phenomenal world is the result of its vibrations. 

15. Without it not a particle moves. Such is the 
worthless evidence they (people) produce. 

16. There are others who having seen it pervading 

everywhere consider it indivisible. 

1(. The breath is its reflection. Teaving this body 
it fills another space. 

18. Some people say that it (the Absolute Being) 
should be taken as fire except that they find no other 
manifestation. 

19. Wliat is that fire ? They take it to remain 
pervading in earth and in water. 

20. It is on account of it that everything shines; 
ail the means of enjoyirient and the forms (of things). 

21. All this is visible through the trick of the fire. 
This is also an assertion of (some) learned men. 

22. There are some who say that water is all in all. 

There is no product other than water. 

23. All this great abundance has been produced 

by it ; and all this created earth and the universe 
also. 

24. ^ What kind of water is that ? Take if to ho some- 
thing which is always in a level from whicli all things have 
acquired their (intrinsic) cold properties. 

25. Some people say that sound is all in all ; and they 
pay attention to tliat which is heard. 

^ 26. Everything is purposeless without sound. With- 
out it everything that exists is mere play. 

27. The Qoran, the exegesis and all that has been 
said (in) books is question and answer. 
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28. Pervading all things appears sound. Without it 
everything is wind and vapour. 

29. Some say that a glimmer of light is (the source) 
of all (being) which neither comes, nor goes, nor does 
it die. 

30. In their eyes there is no darkness. To them the 
rising of the sun is as good as the night. 

Alternative translation of the second hemistich: — 
It is all one (to them) whether the sun shine or it be night. 

31. It is that (light) which is life in every being 
(body) except that there is no other adorable object (Lord). 

32. In their eyes it appears thus : the ray of light 
dwells in all. 

33-34. Some people come and say : Understand it 
thus— hearing, seeing and all action, speaking, walking, 
bodily movements and all that is within the breast is 
mind. 

Alternative translation 

There are others who are of opinion that our hearing, 
seeing, speaking, walking and the bodily movements, (in 
fact) all our actions are due to the mind which dwells 
in our heart. 

35. True wisdom has passed beyond the ken of those 
that have such knowledge and vision, without meeting it. 

36. Some people say that the body is the present 
(existing) reality. Look within and see in tJie body another 
existence. 

37. It is that which recedes during sleep. Except 
this there is no other answer. 

38. The breath and (the exercise of) the senses all 
go with that (another existence). The body has as much 
motion as the minerals. 

39. In every body that is present. The body is the 

worshipper and that (other existence) is the object of 
worship. 
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40. Some say that the soul is the finer (existence) and 

, excopt it all else is^ coarse. 

41. That alone is the real substance— the pure being: 
others think that He is “ all-attributes.” 

42. They do not know the soul perfectly, they only 

: ixiake^ gaesses ; (at , triitli). ■ * ,■ ' ' 

43. Even those who believe in soul also point to the 
same right path. 

44. Some iieople say that reason which discriminates 
between good and evil is all in all. 

I 45. No person is devoid of sense. Every one argues 
(according to) the extent of his own reason (knowledge). 

_ 46. Without reason everything appears chaotic; in 

its absence nothing could be known. 

47. Some people think that Love is all in all. What 
is understanding in presence of love ? 

48. Love dominates everything : all our en)ovmont of 

life is due to love. ‘ “ 

49. According to their own understanding some 
people aver that they do not know, nor have thev a vision 
of the (source of being). 

50. A great multitude of things lav concentrated in 

one place like unto a seed out of which come.s forth a 
tree. 

51-52. Thorn, fruit, flower, branches, leaves and all 
ot ler products are collected together in a heap ; no one can 
discern wliat their state was in the seed. 

53. In one seed are seeds innumerable and from 
every seed emanates a whole tree. 

54. Some people while observing this solid seeming 

earth allege that it is eternal. 

55. This world has no creator nor has it been creat- 
ed. In the^ nature of things it is what it is. 

56. There is no unity in this diversity (multitude) nor 
was this multitude concentrated together in one place. ’ 
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57. Everything has its own shape and form : colour 
comes from colour, as ears of corn from corn. 

58. This natural phenomenal existence is eternal. It 
has no beginning and no foundation. 

59. Some people (contradict it) and say that all this 
is untrue. Each one of us knows only in part and quarrels 
over it. 

60. All this is a blind man’s guess who has come into 
touch with an elephant. 

61. The elephant is to him of the form of the limb 
which he catches hold of and he forms his opinion accord- 
ingly (of the body of the elephant). 

On Pebcept 

All that men assert they find collected and contained 
in their own view. 

63. If anybody discovered one element to be the 
source of being then he thought that he had found true 
knowledge. 

64. They have tied a cord round their neck, i.c., they 
have stifled themselves (as a matter of fact) they do not 
search (closely) nor do they ponder (sufficiently). 

65. Everyone understands according to his own capa- 
city; that is good which one has understood through the 
exercise of his intellect. 

66. No one knows how to <listinguish between true 
and false. No one can get at truth by simply fixing his 
attention only on one element. 

67. This is the view of a sect of heretics : They are 
devoid of faith. 

68. All these people are forgetful, and have strayed 
away. Have no faith in them. 

69. This is not the wisdom of the prophets and the 
saints. They have been led astray on account of their 
doubt, 
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keep secret their (scepticism) from otiiers, 
and it is agreeable to none. 

71. They have no more than a particle of knowledge: 
to look on them is to find them hollow. An alternative 
translation IS also suggested by Prof. Verma. They have 
only one good analogy at their disposal. AAhen you look 
at them you find them empty. It depends on how the word 
UtP is read. ^ ^ If Jj and b are read as one word then it means 
analogy. If it is read separately (as in the latter case) then 
it means an iota, a particle. 

72. The common ran of men leave off all this (I.elief) 
as soon as they understand the thought of the chosen 
few. 

73-74. Those who believe in their God who is the 
creator of all tins world (they) realize His glory and power • 
but very few do so in full faith. 

75. Nothing is done without doing : it is not a play to 
create a world. 

76. All the creaturesthat you see, not one of them shares 
m^His acts, «.a., He creates this world without anybody’s 

i7. Look at this endless world: no one is truly able 
to design it (as He does). 

78. only one but the whole world united, could 

interfere with His omnipotence. 

79. Out of nothing He has brought the world into 
existence and it would not take Him even a moment to 
destfoy it. 

80. Though only one, He is not alone. Non-entitv 

does not take away anything from Him. 

81. lor Him existence and non-existence is all 

powerT”^’ 

bpinof ^ h ^ Other 

deing who is co-worker with Him. 
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83. * If there were anyone like unto Him from the 
beginning of time, there would have been great confusion 
in this world. 

84. If there were another (King) over the one King 
there would be great confusion and anarchy. 

85. Thus peace and harmony would pass away from 
his (dominion) ; this is how He has ordained. 

86. Look into the wisdom and greatness of the Lord 
with understanding. 

87. There must be some powerful Being (ruling over) 
all the subject8~(to this effect) they bring forward convinc- 
ing proof. 

88. Those who do not believe in proof they may be 
looked upon as blind. 

I ; 89. Regarding a man blind in faith it may be said 

that he who is blind in this world he would also be devoid 
of sight in the next world.f 

90. (In that region) beware, 0 wanderer (at it), there 
is neither taste, smell, form, sound, mind, nor touch, nor 
sight. 

91. He who steps out (the region) of five senses 
(deliberately) such (an act) is considered direct apprehension. 

92. Having inhibited inward fancy, they (try) to 
(realize Him) outside the (range) of (mental) understanding 
and apprehension. 

93. Kenounce thy inward form and fancy and cast 
away thy imagination. 


* This is almost a literal rendering of the Qoranio vor.se. 

■ f ^ ^ A ' ■; ^ 

All , ^beaven and earth) two Gods besides 

Allah they would have quarrelled (among themselves). 

t Of. the Quran, "os f, f f^lr | j ^ts 

blind "and astray 


»■ '».r\ 


rW 
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94. Wliat an ignorant fellow thon art. (Seek) some 
wise men. Thou shalt attain thy aim only through thy devor 
tion to thy Gruide. 

95. This is the perception of those who believe in the 
unity of God. They see Him free from all contamination. 

96. He is the beloved of the world and the Lord of the 

whole tmiTOrse.. 

97. He dwells in His formless, supportless shape. 
He appears to be the supporter of all. 

98. (By virtue of) His power He has subdued the 
whole world. He can turn it into any shape He likes. 

99. Knowing Him to be such a matchless one who 
18 there that would not have faith in Him ? 

n accomplish) anything without 

brod by whom our heart is enlightened. 

_ 101. That evidence of the heretics is false which 
ley have furnished out of their own surmise. 

heretics put on their own limitations upon 
Him. No one knows His secrets. 

103. Everyone has his own views and he interprets 
them in many ways. 

104. The illusion of the senses has laid a hold 
on them (one wonders) why they have accepted (such a 
position). 

105. They have forgotten the way of the Prepiiet jind 
have gone astray from the Divine Path. 

_ 106. It would be to their interest if they think like 
this. They can become watchful after repentance. 

107. They imprecate thee hundred times (so much so) 
that when thou hearest them thou gettest disgusted with 
them. 

108. The negligent ones have forgotten all this. Such 
wisdom is nothing more than mere dregs. 

109. Do not accept either the wisdom or the virtues 
of heretics. They let their minds remain in ignorance. 
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112. Why should one go knowingly wrong if He has 
bestowed faith upon one ? 

113. Woe be to the man who does not understand the 
sayings of saints and prophets. 

114. He who does not put faith on those sayings 
strays away from the path of truth. 

115. They do not understand the Path of aspirants 
having completely forgotten the way on account of their 
utter negligence. 

i 116 . Taking the teacher as a perfect guide they can 
| meaning of the path clearly. 

« Otherwise they are hovering about like laige 

black bees perplexed in forgetfulness and vice. 

108. He whose inward vision is opened, from such 

a one all veils of restrictions are removed. 

119. May God keep us away from negligence and 
may He show (the way) of His own accord. 

120-21. All the men are weak ; and God keeps Him- 
self concealed. 

Thus has Shah BurhSn said. In this alone is the 
benefit for one’s Faith. 


kil 




GLOSSARY 


Dakh. — Dakhani 
Pera.— Persian 
Hind. — Hindi 


Sans.— Sanskrit 
Arab.— Arabic. 
Marh.— Marathi. 


)H^—apar 
— utpat 
■‘t—Sc? 
i^^—SdhSr 
^^—akhand 
— Ukhtin. 


— dgsd 
b»T— an. 
u4 ^ — Sngen 
JtA^~ekpane. 
f.k—Baj (fromPers.) 

Par (Sans.) 
,^k—bsh%. 

^.—bud 

)^~Bikar (Sans.) Viksra 


iUi~BhMr. 

•M—Bkcd 

^ LifU—bkoff HlSs. 
^■m—Bket (H; 
f*i — Padar. 
mi—Parcho (Hi 

— Parghat (Sa 
*•♦»# — PUchh (Pf 
•Jjij — Phok (Hi 


(Sans.) Endless. 

(Sans.) Creation. 

(Sans.) Beginning’. 

(Sans.) Support. 

(Sans.) Indivisible. 

Verb indefinite I say, from M_gkhnS 
(to say), not in use in modern Dakh. which 
has KahtOri (Urdu KahtShQn 

Panjsbi : skhiin. 

(Sans.) Limitless. 
Another. 

modern ^ In presence of. 
„ Joeing one, unity, 

>111 Fers.) ^ 5 ^— bizf— Play* 

Multitude ; heap, herd. 
Agreeable. 

Reason. 

s.) Viksra. The change of any from its 

original state, deterioration, disease 
Corrupt of Dakh. bkm-Forget- 
fulness. 

Out, Outside. 

Well, good. 

Enjoyment. 

(Hind bhent) — Meeting, 

A fold, an end of a cloth. 

(Hind. PdTehai) — Realization, 

Knowledge. 

(Sans.) Apparent,' clear. 

(Pers. Puch) Worthless 
(Hind.) Dregs, sediment, hollow, 
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J!—TU 

^—Tulna. 


fHind.) A particle, 
(Sans.) Analogy, 



Mur 

— Khams. 


nalogy, Comparison, lifting, 
weighing. 

Near. 

(Sans.) Light. 

Twinkling of light. 

Cf. Hindi Jhilmillna to 
twinkle, to seintilate. 

Five. Here signifying the five 


ililsii!' 




senses. 

— dhut. (Sana) The ore, mineral, way, method, 

mode. 

4-i»— Dftja. (Sans, ditiya.) Second, Another. 

i«k»—dUh. (Marathi from Sans.) Vision ; sight, glance. 
i^^jm—Sarjan har (Hind.) Creator. 

, 3 ^ — Bamako (Sans. Santa) Room, space (S.). 

_ ' Sight 

^ uti?ir~Sahjen. ' ’ * . ^ Naturally. 

as-Kal (Sana) A trick, skill. 

^^—Kantham Cf. Ganth, gala (the neck). 

A neck. 

^—Kam. An ear of corn(?). 

J4~Khmt. A mine ; metaphorically 

abundance, profusion. 
,^rt^--Kairi Of. 

ifUf—ghM. Mischief. 

'^—ghaf (Sans.) body ; the heart. 

tJJ— Lak. (Sans, laksh). Purpose objective, goal. 

^}^—Lori God(?). 

— Mandan. The Universe. 

(Sans.) Sound. 

i^‘>}>—NirdhS,r (Sans.) Supportless. 

^})i—NirUp (Sans.) E’ormless. 

^e~Nahin-pam. Non-entity. 

pi)i-Warzur Powerful (?) 




u^—Kam. 

— Khan. 

Kairi 
tf^—ghM. 
'S^—ghaf 
^ — Lak. 

ci^—Manddn. 

^'i-Nad 


I . ' ; . ' ' 


i 
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SECTION VI 

HISTORY 




(PROBLEMS OF SUCCESSION IN THE MOdHUL 

DYNASTY 


Jamuna Prasad, 

Department of Indian History. 

PAET I 

The problem of succession is very intricate. Whethei 
the eldest son alone is entitled to rule or every son of th( 
deceased ruler haa some share in the kingdom, whether thi 

nommarion of a dying Emperor is enough to ensure th« 
succesaon of the nominee or is there any necessity of selec- 
tion or approval by the notables of the realm, whether the 
kingship can be challenged during the Ufetime of the ruler 
y any of his sons, or has the grandson any right to be pre- 
ferred in comparison to his father, these are some of the 
baffling questions which one meets at the veiy outset. 

It is difficult to answer any one of these questions 
without taking into account all the forces of thought that 
had b^n oi^ratmg on the 17th century India. This un- 
^tM, intricate problem of succession was made more so 
by the different systems of thought on the question. 

Babar was descended from a Mongol mother and a 
Timuride father. He had imbibed both the cul- 
^s. Apart from these two, he had the Islamic culture 
^ his background. The dynasty that he founded in India 
^uMnot Ignore the system of thought that already 
existed here. Mohammadans had been ruling in India 
long before Babar’s advent. The result of hundred 
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All the yarious dynasties of Slaves, Khaljis, Togh- 
luks, Sayyids and Lodis had something to give on any, all 
or some of the questions of succession detailed above. The 
Muslm theory of kingslmp owes a good deal to the institu- 
tion of the Caliphate. In discussing the problem of succes- 
sion a reference, now and then, will inevitably be made to 
the principles that regulated the succe^ion among the long 
line of the Caliphs. 

Let us take the first question, whether the eldest son 
alone had the right to rule or were all the sons entitled to 
a share in the kingdom. 

Humayun succeeded Babar and was himself succeed- 
ed by Akbar. Both were the eldest sons of their fathers. 
Jahangir too, who succ^ded Akbar, was the eldest son. 
But this does, not estabUsh the principle that the eldest 
alcme had a right to succeed to the throne. Apparently it 
seems to be so, but the f^ts lead us to other conclusions. 

Among the ancestors of Jahangir, right up to Timur, 
we find a tendency towards the establishment of the prin- 
ciple of primogeniture. But immediately we shall see that 
an effort to have this principle recognized could not suc- 
ceed. Circumstances and the successors of Timur both 
conspired to bring about its failure. 

In Timuris conception of kingship the partner had no 
place. This is the reason why he did not divide his king- 
dom among all his sons, who were four in number. Prob- 
ably he believed in the right of primogeniture; for, in 
bequeathing his kingdom to his successors he exhibited a 
tendency towards it. Ghyasuddin Jahangir Mirza was 
the eldest son of Timur. He died within the lifetime of 
his father and left two sons, Mohammad Sultan and Pir 
Mohammad. Timur declared Mohaminad Sultan Ms 
heir-apparent and overlooked the rest of his sons. Un- 
fortunately the grandson also could not live very long, but 
died before Ms grandfather. Umar Sheikh, the second 
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had aWy_died. The third aad fourth 
an fh tile time of his death Timur called 

Kind, of PH.ojs:?“- ” 

otLb *’'°'^ ’^t*' j aiter Ms death the suo- 

»arjThTrrl^‘T“ M«ha“”ad aed another 

wfl« the fourth son of Timur 

confirmed in the sovereignty over Iran and Turan’ 
Thm IS no use entering into all the details of the struggle 
that ensued between the two grandsons rmr i<j if rto 
to SW the manner in whiehlhalil waX^d ouHnS 
obles, who were themselves removed from the throne bv 
the mtervenUon of Shah Rnkh. It wi dear Z n!^ 
resped was pmd to the principle of primogeniture. ' 

find this indifference rather disregarded in other 
^cessions as well : Shah Rnkh Mirra died „ he yt 
1«8. Ulugh Beg, as the eldest son of Shah Rnkh 

“ vT T r “'’“■ “ “hZ f 

do “Z t Ah dd °1 ^ 1“ Khurasan.” But what 
o we find. Abeddowlah, the son of Baisanghar Mirra 

fitof ^i^ii Beg s resolve it is undoubtedly clear 

son to the entire empire. But it had no recogni- 
lon m fimt. On the contrary, the usurpation of the throne 
by a nephew makes ns sceptical. We tegiu to doubt the 

nrinoMe “Z”’' P""®?'®- The total denial of the 

sZtere ZZ “ "■ “f malinference: 

But there can be no gainsaying the fact that the principle 
of pmnc«emtnre had no force behind it. It was ZZ 

SnltM M?b«'^'’“ !1r- ““ of 

P. 64 Mirra, did not succeed merely because 









1 Vombrey, History of Botbara, p. 
* Skriae & Boss, The Heart of Asia 
^ Ibid., p. 178. 


THE ALLAHABAD UNIVERSITY STUDIES 


of being the eldest son. Like Pir Mohammad, Khalil, 
Abdul Latif , Abdul Aziz and Abdullah, he had to fight his 
own battle. He participated in the war of succession that 
was furiously raging between an uncle and his nephew 
(Ulugh Beg and Abeddowlah), between a father and hia son 
(Ulugh Beg and Abdul Latif) and so on, and at long last 
succeeded in ascending the throne by defeating, and kill- 
ing Abdullah who was another grandson of Shah 
Rukh Who had ascended the throne of Samarkand^ ; but 
with Abdullah’s death Abu Said’s troubles did not 
end. He had to fight for every inch of the ground 
and was engaged in war for fully thirty years before 
he could breathe an air of relief.® From this 
struggle it is evident that every son and grandson or 
nephew of the deceased ruler thought himself entitled to 
the throne. The principle of primogeniture was not fully 
recognized. 

Let us conader the case of Abu Said’s descendants. 
Unfortunately we notice the same fratricidal wars and 
disunion. Ahmad, his eldest son, no doubt rules for 
twenty-seven years, but there is always a quarrel between 
Umar Sheikh and Ahmad. His brother Mohammad suc- 
ceeds him in 1494 and slaughters all his youthful nephews 
and himself dies in 1494.* 

It is said that Mahmud, not Mohammad, succeeded 
Ahmad. The point need not detain us. It is a fact that 
Ahmad was succeeded by one of his brothers. 

Mohammad had four sons. All began to quarrel. 
In the beginning, with the help of the Uzbegs, Baisanghar 
Mirza, the second son, came to the throne. The youngest 
Sultan Ali was invited because of the weakness of Baisan- 
ghar Mirza. B aisanghar was eventually restored. But the 
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struggle did not terminate. Samarkand very soon became 
the target of every brother’s attack and Babar too, though a 
cousin, claimed Samarkand. Babar advanced from 
Andijan, Masud Mirza from Hisar and Sultan Ali from 
Bokhara.^ The struggle ended in the division of Samar- 
kand between Sultan Ali and Babar; and ultimately 
Shaibani Khan wrested Samarkand from their hands. 

In the struggle two things are significant. The people 
of Samarkand invite the youngest, and by their invitation 
express a living interest in the choice of their rulers. 

The claim of the eldest, Masud Mirza does not seem to be 
m near, ifor we do not find any attempt on the part of 
the people to consider it. When they became disgusted 
with the weakness of Baisanghar, who was younger, they 
: ought to have looked to the eldest son as their probable 

ruler. But this we do not find. Sultan Ali is invited. 
Nor do we find any protest on the part of the people when 
Baisanghar though younger — comes to the throne in the 
lifetime of the eldest. In the midst of the struggle we do 
hear a feeble voice raised in the name of primogeniture 
when every one was attacking Samarkand; Masud Ali the 
eldest also attacked it, or put forward his claim as 
the eldest son of the late king and also the elder 
brother of the two competitors (Baisanghar Mirza and 
Sultan Ali) . It was a cry in the wilderness.® 

The successors of Omar Sheikh Mirza have no differ- 
ent story to tell. Zahiruddin Mohammad Babar, who 
succeeded Omar Sheikh, was no doubt the eldest, yet his 
claim to kingship was not allowed to go unchallenged. 
He alone was not entitled to the entire kingdom. Jahan- 
gir, the younger brother of Babar, had also some claim. 
The supporters of Jahangir demanded that as Babar had 
got Samarkand he should allow Jahangir to be the ruler of 

< Erstine, History of India, p. 100, 

« Ibid., p. 100. 
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Andijan and Akshi. Apart from tke claim of partnership, 
we read in the memoirs of an effort on the part of the sup- 
porters of Jahangir to dismiss Babar and make Jahangir 
Mirza king in his place®. ... It would be said that 
Jahangir was a mere pawn in the hands of Ahmad Tambol 
and Uzan Hussan who had become dissatisfied with Babar. 
Whatever may have been the reason of Jahangir Mirza’s 
attitude towards Babar, this much is abundantly clear 
that the principle of primogeniture had no sacredness or 
reality about it. It could be easily deviated from and op- 
posed vuthout bringing any public obloquy. 

Humayun’s troubles were in a large measure due to 
these unfixed and uncertain laws of succession. It has 
been pointed out in the beginning that Babar’s mother was 
'll ; p i * the daughter of a Mongol Khan. The laws of succession 
i|; ; obtaining amongst the Mongols were quite different from 
* those of the Turks. Amongst the Mongols usually the son 

of the deceased Khan did not succeed. The brother of the 
dead ruler had a greater claim. “Among the Mongols a 
man was not succeeded by his son so long as he had 
brothers living. When the brothers were exhausted, the 
inheritance reverted to the family of the eldest brother. 
Thus on the death of Ogtai, whose last surviving brother 
Jagtai died in 1240-41, the rightful heirs to the throne 
were the sons of Juchi.’' If one were to study the 
genealogical table given in the English translation 
of Tarikh-i-Uashidi on page 49, one would be convinced of 
the veracity of the statement made by Howorth in his His- 
tory of the Mongols. From this principle it clearly follows 
tkat “the claim of the son to rule by virtue of his being 
the eldest one found no place in the Mongols’ laws of suc- 
cession. Changiz Khan without the least difficulty dis- 
placed his eldest son and so did Ogtai.” Juchi’s family 

® ErsHne, p. 9l, and Memoirs of Babar, p. 27. 

! : ^ HowOTth, History of the Mongols, Vol. II, p. 64. 
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succeeded therefore not to the Imperial dignity but only to 
their father’s special appanage which was apparently coter- 
minous with Khwarizm proper and the steppes of Kaikates, 
the Ural, the Jaxartes and the Oxus being the rivers 
which watered it.® Messrs. Skrine and Eoss in their book 
The Heart of Asia, at the beginning of the chapter devoted 
to the successors of Timur, very significantly remark that 
Changiz Khan exhibited a great skill in statesmanship 
when he divided his unwieldy dominion among his sons and 
thus removed a great cause of jealousy such as would in- 
evitably hav^ arisen, had one child been exalted above the 
rest. They further remark that Timur’s disregard of this 
sound principle of statecraft in the disposal of his con- 
quests, brought upon his dynasty the curse of perennial 
rivalries or mutual hatreds, which led to the disruption of 
his empire, and paved the way for the advent of the alien 
ruler.® One may or may not agree with the above authors 
with regard to the causes which th^ have assigned for the 
stability of the one or the disruption of the other; yet we 
must agree at least on this point that Changiz Khan re- 
cognized the claim of every son in the kingdom. So, from 
the side of Babar’s mother, we notice at least two contribu- 
tions which the Mongols have made; firstly, that the 
brother of the deceased ruler has a greater claim to the 
throne than the eldest son, and secondly, that all the 
brothers have some share in the kingdom of their father. 
With this definite heritage from his mother’s side plus no- 
thing very definite from his father’s side, Babar enters 
India. By his death-bed we find a play and inter-play of 
all the principles of succession, which Babar had in- 
herited. Timur believed in the indivisibility of empire, 
and aMordingly bequeathed his kingdom to only one son. 
Changiz had a different view and he did otherwise. 

® Howorth, p. 36. 

» SlErine & Boss, The Heart of Asia, Chap. XXV, p. IfQ. 



i5ai>ar proDadiy was not clear. We find Mm oscillating 
between the two sets of ideas. In spite of his belief in the 
indivisibility of the empire, we find him pleading Kamran’s 
cause for a slice — nay a big slice — in the kingdom which he 
was about to bequeath. In the year 1628, two years before 
his death, we see him exhorting Humayun : “If Kamran 
thinks Balkh too small a government, let me know, and 
I will hy the diwne grace remove his objection by adding 
something from the neighbouring territories. You know 
that you always receive six parts and Kamran five; you 
must always attend to this rule and unfailingly observe it. 
Remember too always to act handsomely by "him. The 
great should exercise self-command and I do hope that you 
will always maintain a good understanding with him. 
Your brother on his side is a correct and worthy young 
man and he must be careful to maintain the proper respect 
and fidelity due to you.”“ A little further we find him again 
exhorting Humayun : “If you are desirous of gaining my 
approbation, you must not waste your time in private 
parties, but rather indulge in liberal conversation and 
frank intercourse with all about you. Twice every day 
you must call your brothers^^ and Begs to your presence. 
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for many of the misfortunes of Humayun. Humayun’s entire 
reign is a sad commentary on the principle of the divisibi- 
lity otf the empire. It is quite possible — even probable — -that 
Babar did so with a view to let Humayun profit fully by 
his bitter experience. Jahangir had troubled Mm and all 
Ms predecessors had quarrelled amongst themselves, 
simply because usually the kingdom was not divided among 
the sons of ruling Timurides, and all the more so as no 
. definite principle of succession was laid down.^^ We have 
just seen at ourselves. Babar knew the nature of all his 
sons, specially of Humayun and Kamran. He appre- 
hended— and rightly— a bid for power between the two. For 
some reason or other, he wanted Humayun to succeed him. 
But he was also aware of the trouble that Humayun would 
have to encounter from the side of his brothers,' especially 
Kamran.^ Bis father’s quarrel, with all his brothers who 
had divided Abu Said’s kingdom among themselves, 
was still fresh in his memory. Jahangir’s claim to the 
entire kingdom always troubled his mind. He dis- 
approved of the principle which recognized the division of 
^e empire among the surviving sons of a deceased ruler. 
With all his desire and solicitude to keep the empire 
intact, Babar fully realized the elements of the disruptive 
forces which partly constitute human nature. If one 
son succeeds to the throne of his father, he does not set at 
res the passions of ambition, jealousy and greed. On 
the contrary, the succession kindles them. One son is as> good 
as another. The mere accident of the time of birth should 
not deprive one of his legitimate rights in the patrimony, 
hvery son has a share in his father’s kingdom. Thus the 

hi., of Abu Said his kingdom was divided amonsr 

Miria Kandez; (m) Sultan 

ghan ’ ^ Ghazni; (tv) Omar Sheikh Mirza, Far- 
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other son argues when one alone becomes the successor. 
Babar wanted to check these disruptive forces. He did 
not want to partition his empire, nor did he want that his 
sons should quarrel among themselves, and, like the four 
sons of Abu Said, his grandfather, divide the empire im- 
mediately after his death. He also wanted to free 
Humayun from such fratricidal wars as he had himself had 
to fight with Jahangir. 

On his death-bed he made an effort to reconsider these 
two principles of the indivisibility of, and partnership in, 
the empire. He entrusted all that he had to Humayun’s 
keeping. He said to him, “Moreover, Humayun, I com- 
mit to God’s keeping, you and your brothers and all my 
kinsfolk and your people and my people and all of these 
I confide to you; the cream of my testamentary direction is 
this: ! Do naught against your brothers, even though they 
may deserve it.”^^ After confiding everything to Humayun 
he added a saving clause in which lay the security of all 
his sons. Although in the matter of political succession the 
dying wish of the ruler often remains merely a pious wish, 
yet to our great surprise we find Humayun carrying out his 
father’s wi^ religiously even to its very letter. 

In making a request of Humayun to desist from doing 
anything against his brothers, Babar was probably moved 
by two feelings. One must have been political as has been 
just pointed out. He did not like to divide the empire 
and at the same time wanted to give something to his other 
sons. That something was to be decided by Humayun, 
and was to be retained by them during Humayun ’s 
pleasure. Babar’s affection for his other sons seems 
also to be responsible for such a one-sided will. It 
was a peculiar commandment ; “Do naught against 
your brothers even though they may deserve it.” 

« Humayumiamali, tr. A. S. Beveridge, pp. 108-9; A. N., trs. 
M. Bevendge, i, 277 . 




PROBLEMS OP StrCCESSlON IN tRE MOGHOL DYNAStY 5il 

Humayun was bound to forgive and forgave helplessly, and 
his brothers were let loose to do whatever they liked. 
Sagacity and statesmanship gave all to Humayun, but 
paternal love and affection took back from him a,ll that was 
divine in him, e.g. forgiveness for his sons. 

It is thus that Babar wanted to check the tendency to 
disruption; Humayun to be ever forgiving and the other 
sons to be solely dependent on his goodwill. This moral 
contrivance to check a political crime tottered down im- 
mediately. To a certain extent it became the root cause 
of Humayun’s troubles. So Humayun ascended the throne 
with many disadvantages. He was placed in a difficult 
situation. There was nothing very positive for him on 
which he could base his kingship. Before Babar’s acces- 
sion we have seen that the laws of succession 
were in the melting pot. Nothing was definite. The two 
streams of thought had not yet become one. An effort to 
reconcile the two had made confusion worse confounded. 
Humayun who could have fought his own claim to the 
throne was to a certain extent checked from doing so. 
There is no gainsaying the fact that Humayun’s mis- 
fortune had some of its roots in his own character. But 
a great deal was due to the conspiracy of the times. The 
Moghul rule in India had hardly begun. His kingship 
was beset vrath all sorts of difficulties, with uncertain laws 
of succession, and with hostile brothers around and beside 
him; amidst unknown and hostile people in a foreign land 
Humayun had stepped to the Royal throne. The at- 
mosphere was surcharged with indecisiveness. Before it 
even the heart of the bravest would have quailed. To 
aggravate his troubles the Pathan kings of Delhi had left 
a very bad tradition so far as the problem of succession was 
concerned. It is needless to trace it from the time of 
Iltutmish onward. It is enough for our purpose to mark 

the trend of events from the time of the Tughluka Firoz 
P. 65 
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Tughluk was elected to kingship in spite of the claims put 
forward by Mohammad Tughluk ’s sister’s son and his 
own. The former was declared incompetent and the 
latter rejected on account of his being a minor. The Sayyids 
have nothing very positive to contribute. The Lodis again 
turn over a new leaf. Islam Bihan dies after appointing his 
nephew Bahlol as his heir-apparent. His son Kutub 
Khan was alive but he was superseded. He wast elected 
after great bitterness and heart-burning. Bahlol went 
a step furtiber. Azam Humayim, son of his eldest son, 
was alive ; yet he appointed as hie heir Sikandar who was 
supposed to have been born of a goldsmith woman. So even 
among the Muslim rulers of India we do not find any 
favourable bias for the principle of primogeniture. This is 
why Humayun felt so insecure in his kingi^ip. We 
; find him oonciliatmg aU his brothers by giving^ them fiefs 
big and small and even giving in with good grace when 
Kamran takes possession of Lamghan and Peshawar, and 
later on of Lahore. Hindal also took advantage of the 
constitutional weakness of Humayun’ s kingship and de- 
clared himself sovereign at Agra. At the critical hour 
when Humayun was busy in Bengal, he had the Khutba 
also read in his own name. But this did not prove of any 
avail. He failed to get the necessary support. After 
some time Humayun arrived. 

After Humayun’s defeat and during his fight Kam- 
ran also made an effort to have the Kliutba read in his own 
name at Kandhar. After four months’ insistence he pre- 
vailed over Khanzada Begum and others, and got the 
matter settled in the following manner, “ Very well, the 
Emperor is now far away. Read the Khutba in my name 
and when he comes back, read it in his.”* 
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These two attempts on the part of Humayun’s 
brothers to take advantage of Ms troubles and difficulties 
show amply the way the wind was blowing. 
Regard was surely paid to the nomination of the 
dead Emperor, yet no opportunity, however insignificant, 
was missed by other sons to have themselves declared the 
sovereign. Incidentally a question arises: whether the 
nomination of Humayun to succeed Babar was made be- 
cause of his being the eldest son, or because he thought 
him to be the fittest and that his being born the eldest was 
only an accident. An answer to the question will be found 
if we examine critically the dying declaration of Babar and 
his attitude on the problem of the succession when Humayun 
was dangerously ill. Some light on this will be thrown 
if we take into account! the reason which impelled his 
brothers to give Mm their allegiance. To which extent 
the principle of primogeniture was recognized, will be evi- 
dent by understanding also the significance of the cons- 
piracy against Humayun. 

Gulbadan describes the death scene in the following 
manner : Next day he called his chiefs together and 

spoke this wise. For years it has been in my heart to make 
ray throne over to Humayun Mirza and to retire to the gold- 
scattering garden, by the divine grace. I have obtain- 
ed all things but the fulfilment of this wish in health 
of body. Now when illness has laid me low, I 
charge you all to acknowledge Humayun in my stead. 
Fail not in loyalty to him. Be of one heart and mind 
with him. I hope that Humayun also will bear himself 
well^ towards men. Moreover, Humayun, I commit to 
God s keeping you and your brothers and all my kinsfolk, 
and your people and my people and all of these I confide 
to you.”i» In this appeal to his chief si for loyalty to Huma- 
yun, Babar makes no reference of Humayun as the 


Persian Humaynnnamalx, p. 108, 
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eldest. He does not give any reason for Ms choice except- 
ing this that it had been in his heart for many years to 
hand over his throne to Humayun Mirza. He does not 
mention the grounds of his selection. In the absence of any 
definite grounds of selection it may be said that probably 
Babar considered Humayun to be the fittest of all. We 
have some grounds for hazarding this conjecture. In the 
year 1430 Humayun fell dangerously ill. Babar vras ex- 
tremely anxious. Maham, Humayun’s mother, consoled 
Babar that he need not worry as he had other sons in case 
Humayun passed away. She would be really sorry, for 
Humayun was her only son. Babar replied to this signi- 
ficantly, and from this we can infer some reasons of Babar’s 
choice. He said to her, “ Maham, although I have other 
sons, I.| love none as I love your Humayun. I crave that 
this cherished child may have his heart’s desire and live 
long and I desire the kingdom for him who hhs hoi bis 
equal in distinction and not for the others.”^^ The basis 
of bis choice for his successor seems to be this : Babar’s im- 
mense love for Humayun and secondly that Humayun 
excelled all in accomplishments. It may be said that 
Babar with a view to console Maham exhibited so much 
regard for Humayun and extolled him above his brothers 
Tt would be believable had not an incident happened 
to dispel this doubt. Babar’s sacrifice for his son is 
sufficient to convince the most sceptical. The sincerity of 
Babar s satement to Maham has been proved beyond doubt. 
Babar’s death has confirmed it. That he held Humayun 
in great esteem is evident from the last sentence which he 
addressed to Humavun’s mother. He regards Humayun 
M his swcessor as Humayun is peerless and has no equals 
ip distinction. Babar does not consider Humayun’s 
deserts to succeed to be his primogeniture, but his vir- 
toes, and the at tachment that Babar had for him. 

. y Translation, pp. 104 - 5 , 
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The conspiracy of Khalifa to oust not only Humayun 
but all the sons from succession reveals another story. 
Mehdi Khwaja, the probable candidate, was the husband 
of Babar’s full sister Khanzada Begum.“ The man pro- 
posed or contemplated was not even in the direct line 
of Babar’s family. The mere fact that such a succession 
could be thought possible drives one to believe that the 
principle of primogeniture or that the sons of the deceased 
ruler had a claim to the throne, was considered of little 
importance in matters of succession. Huraayun’s sudden 
departure from Badakhshan, the consultation of the three 
brothers on the seriousness of the situation, their determi- 
nation to checkmate the plans of Khalifa — all these point 
to the conclusion that all the sons of Babar had begun to 
doubt the chances of succession. There was no talk of 
primogeniture.^®^ This much about Humayun’ s succession. 
Akbar’s succession is almost free from trouble. He ascends 
the throne almost unchallenged. There was some danger 
from the side of Kamran’s son . At the time of Humayun’s 
death he ’was at Delhi. It is to the credit of Tardi Beg 
that by his tact and loyalty he succeeded in arranging the 
bloodless succession of A kbar. 

But everjdhing was not so very encouraging as it pro- 
mised to be. In the year 1566, a bid for the throne of 
Hindustan was made by Akbar’s younger brother Moham- 
mad Hakim Mirza. The Uzbeg rebellion in 1565 encourag- 
ed him to do so. He invaded the Punjab and advanced 

Euslibrook Williams, The Empire Builders of the I6th 
Century, p. 170. 

Ihid-: “ The three brothers had a consultation and were 
apparently agreed upon the seriousness of the aspect of affairs. 
They must have seen that the future position of all the three 
depended upon the ability of Huma^mn and his mother to check- 
mate the schemes of Khalifa. Finally they hit upon a plan of 
action. It was determined that Humayun should proceed post 
haste to Agra while Hindal was to take the place in Badakhshan. 
Kamran meanwhile was to keep tight hold of Kabul. This plan 
was duly carried out.” 





wp to i^aHore, but found it impossible to capture it. Early 

in 1567, Akbar arrived there and shattered the hopes of 
Hakim with the result that the brother retired to Kabul. 

Hakim’s bid for the throne establishes once more the 
uncertainty of the law of succession. It has been pointed 
out above that no opportunity was missed by any son of 
the deceased ruler to put forward his claims. Hakim i.s 
also one of the opportunists. It was not his fault. The 
laws of succession were such as whetted the ambition of 
every aspirant and always kept the ruling monarchs in a 
state of insecurity. The analysis of the previous reigns 
had proved it. 

Akbar a reign drives us to the same conclusion. 
A decade after the commencement of his reign we hear of 
a bid for the throne of Hindustan from the side of his 
I TOunger brother. The effort failed. Again after a lapse 
^ about 25 years (in the year 1582) we notice a rising of 
a im. The opportunity was afforded by the unfavour- 
able atmosphere that Akbar had created around himself by 
his religious policy, his unorthodox views and military re- 
forms, etc. Six years (from 1579 to 1585) were very criti- 
cal in the whole of Akbar’s reign. There was a formidable 
conspiracy to depose him. We find rebellions here and 
re ellions there. Gujrat and Bengal were the storm cen- 
tres. The rebels wanted to raise Hakim to the throne of 
Hindustan. Hakim was an ambitious man. He fell in 
with this scheme. There was nothing in the law of suc- 
cession which could put a brake upon his evil designs and 
fruitless ambition. Hakim advanced towards India, but 
he was repulsed ; and by the August of 1581, Akbar cross- 
ed the Indus and reached Kabul, where he stayed for a 
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It may be argued that Hakim’s rising should not be taken 
to spell the uncertainty of the laws of succession. Issues 
graver than the mere fact of succe^ion were involved in 
the claim of Hakim to the Moghul throne. Akbar’s reli- 
gious policy, his principles of administration, his general 
outlook— all were antagonistic to Muslim rule; That is 
Vhy Hakim waived the banner of Islam and claimed the 
throne against an apostate brother. These arguments may 
hold water if advanced on behalf of the rebels. But they 
fell flat if they are made to constitute the backbone of 
Hakim s rising. It is aa clear as daylight that Hakim’s par- 
ticipation in the rising wa« due purely to personal 
and selfish grounds. He wanted the throne. He had ex- 
pressed this as early as 1566. Till the year 1580 he was 
silently waiting for an opportunity. The opportunity at 
last, as we have just pointed out, did come and he exhibited 
no slackness or scruples in availing himself of it. Jahangir’s 
accession opens up a new chapter altogether. Till now 
throughout our discussion we have generally been concern- 
ed with the quarrel of a brother with another brother, of 
a nephew with his uncle, of a grandson with ano4er 
cousin-grandson and so on. Jahangir’s accession involves 
the quarrel of a son with his father. In the year 1599 
Salim revolts against his father, becomes very impatient 
mthin the very lifetime of Akbar, entrenches himself with- 
in the strong fort of Allahabad built by Akbar, extends 
his rule over part of Behar and assumes the insignia of 
independence. Khibu was created Kutubuddin Khan and 
appointed to govern Behar. Lai Beg was sent to adminis- 
ter Jaunpur while Kalpi fell to the share of Bahadur. 
The thirty lacs of rupees in the treasury of Behar were ao- 
propnated to the Prince’s service. Jagirs and titles were 
granted to his principal supporters. Among others Ab- 
dullah received the designation of Khan. 

By the middle of 1601 reconciliation was brought 
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about. He was ordered to take charge of the governor- 
ship of Bengal and Orissa. At Allahabad, he again rais- 
ed the banner of revolt, assumed the title of king though 
still designating his father as the great king. He set up 
a regular court and requested the Provincial of Goa, though 
in vain, to accredit missionaries to him. He entertained 
some sort of military aid from the Portuguese at Goa. He 
issued farmans and granted titles and jagirs.*® Salim got 
Abul Fazal murdered lest he might prove a hindrance to his 
accession. The crime was too heinous to be excused by 
Akbar. In spite of all this in April a reconciliation was 
again brought about through the intervention of Sultan 
Sahma and Maryam Makani. Salim was forgiven and 
declared heir-apparent. Immediately he was asked to 
take charge of the Mewar campaign which he had left 
unfinished in the year Salim did not want to leave 

the capital. It would have been suicidal for him. Akbar 
was too old. He might die at any time. His absence might 
go against him. When everything was uncertain much 
depended upon the course which events took at the time of 
the ruler’s death. Consequently he stopped at Fatehpur- 
Sikri and made all sorts of excuses to avoid the campaign. 
He asked permission to return to the jagir of Allahabad. 
The desired permission was granted. It was impolitic. 
We find him again setting up an independent court. 
Favourites began to be obliged by lavish gifts and grants. 
Akbar marches against him in August 1604. Maryam 
Makani falls seriously ill. She dies. Salim, being afraid of 
Akbar’s wrath, avails himself of this misfortune and having 
tendered his apology, arrives at Agra on November 9, 1604. 
Akbar received back the prodigal son. He was confined 
for ten days. Salim’s mother and sisters interceded on 
his behalf and he was released. Akbar’s health was fail- 
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mg. He was nearing his end. Just at the close of his 
career, a strange thing happened. We find a conspiracv 
against Ja2ia,ngir’s accession. A party was organized 

which wanted to champion the cause of Khusru, the eldest 
son of Jahangir. 

J!™ disgusted Akbar com- 

A- S’” “““ already passed away. Murad 

Apnl 16M. Akbar was extremely anxious for his suc- 
cessor. The surviving sou who had greater chances of 
suraedmg had completely shattered his hopes. It would 
not be surprising if in the hour of despair and desperation 
Akbar once thought of disinheriting his son Salim. His 
recent unbecoming behaviour deserved that It is no 
wonder then that a worthy son (Khusru) is pitted against 
an unworthy father (Salim). Aziz Kokah and Man Singh 
convened a conference of notables and chiefs of Islam to 
decide abo^ the supersession of Salim and the accession of 
Khusru. The conference failed to achieve anything be- 
cause of the opposition of Saiyad Khan Barha, who 
thought the supersession against the best traditions of the 
Chaghtais. Man Singh and Aziz Kokah also failed to get 
the ^sent of Akbar to their proposal. Salim appears be- 
fore his father penitent and full of remorse. Akbar sign- 
ed to his attendants to invest the Prince with the turban 
and the r(^ and to gird him with his own dagger. Akbar 

forgave his son and having invested him with royaltv de- 
parted for ever. ' ^ 

A we^ after Akbar ’s death Jahangir ascended the 
throne on October 24, 1605. It was not a throne of roses 
Nemesis came too soon. Jahangir had to reap the fruit 

the rebellion of hi^s own son. The difference was that of 
time. Jahangir had to experience it many times at the 
beginning as well as at the end of his reign, whereas Akbar 
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had its bitter taste only at the close of his glorious career. 
The story of Khusru’s revolt is too well known. How it was 
suppre^d and how his a>nipanions were punished, need not 
detain us. He was imprisoned, blinded ^and then diplo- 
matically handed over to Shah Jahan (Khurram) who had 
him removed somehow from this habitable world. Towards 
the close of Jahangir’s reign (1623^26) Shah Jahan him- 
self was a rebel against Jahangir. Shah Jahan surren- 
dered many of his forts and gave two of his sons Dara and 
Aurangzeb as hostages after his capitulation. 

In the year 1625 we hear of Parvez’s bid for the throne. 
The story of Mahabat Khan’s coup de main on Jahangir 
is too well known. Parvez failed to carry out his designs. 

Immediately after the death of Jahangir in the year 
1627 (October 28) there arose a struggle for the succeseion. 
Khusrn had died ; Parvez had also followed him to the 
grave' a year before the Emperor’s j There- were 

two competitors for the throne ; Shahriyar and Shah 
Jahan. The former was backed by Nur Jahan, his 
mother-in-law ; the latter had the full support of his father- 
in-law Asaf Khan. 

Shahriyar advances from Lahore by proclaiming him- 
self Emperor, and swelling his followers by the free distri- 
bution of money. Shah Jahan was in the Deccan. But Asaf 
Khan proved more than a match for Shahriyar. Dawar 
Bakhs'h, son of Khusru, was proclaimed Emperor in the 
absence of Shah Jahan. This was a stop-gap arrange- 
ment. Shahriyar was opposed and defeated, impwsoned, 
and blinded. Within a month of Shah Jahan ’s succeseion, 
Shahriyar, Dawar Eakhsh and others were secretly put 
to death. W ith, the steps soaked in the blood of his kinsmen, 
Shah Jahan ascends the Eoyal throne. 

It has already been said that Jahangir’s, reign opens 
a new chapter in the problem of succession. Since his 
teyph aa a Prince till the close of his career as a*n Emperor 

, M t 
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we oofoie across many divergent principles of succession. 
"There is confusion. It is difficult to draw a picture and 
arrive at some definite conclusion. 

Of the impatience of Salim to succeed we read many 
things. After making due allowance for the impetuosity 
of youth and ambition to rule, so natural and legitimate in 
a young prince, we are irresistibly led to the conclusion 
that Salim s rebellion was more due to desperation and 
diffidence than anything else. The laws of succession were 
so uncertain that Salim had become ’hopeless. Apparent- 
ly there seemed to be no reason for his hopelessness. He 
alone had the chance of succession. He was not only the 
eldest but there was no one else among the sons of Akbar 
in the field to compete with him. As mentioned above, 
Mtirad had died in 1596, and Daniyal in the year 1604. 
Ja,hangir’8 succession seemed to be doubly sure. But 
thinp are seldom what they seem. He understood the 
significance of this proposition very well. He was not 
oiffivious of all that was passing behind the scenes. He 
knew his chances very well and made a correct and true 
estimate of his position, so far as the question of succession 
was concerned. Nor would he build much hope on the 
fact that both of his brothers, the probable rivals, were 
dead. If both of these had been the deciding factors in 
his succesmon, he would have silently waited for the happy 
day his succession and easily curbed his impatience. 
The situation was that they were not. In this undecided 
and uncertain situation lies the keynote of Jahangir’s 
rebellion. 

' Let it not be understood' that the claim of first-born 
was not at all recognized. The emphasis laid here is 
on the fact that this alone was not the deciding factor. 
There was something more besides to decide the issue. 
Ihe ki^ s dying declaration— rather nomination — ^was the 
chief thing. At least in Jahangir’s case everything de 
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pended on Akbar’s approval and nomination. The whole 
stni^le of Jahangir for the throne almost revolves round 
this main thing. How to gain the confidence of Akbar? 
It was the difiicult and insoluble problem before Jahangir. 
By the fast life that he had led he had almost 
alienated the sympathies of his tutor and the king. His 
ferooious cruelty had estranged the king and the people 
alike. Jahangir was fully aware of his position and found 
himself his worst enemy. He was too weak to fight him- 
self. The chief obstacle to his succession was his dissolute 
life. He would not or could not improve it. He decided 
to revolt. The history of the revolt has been given above 
in a summary form. Abul Fazal, whom he dreaded and 
considered the chief obstacle in his way, he got murdered 
through the help of the Bundela Chief Bir Singh Deo. But 
this failed to solve the problem. It unfortunately made 
the problem more ^cute and inextricable. Khusru was set up 
as a rival against Jahangir (Khusru’s own father). The 
manner in which this conspiracy was hatched and frustrat- 
ed has been already mentioned. The assembly convened 
to decide in favour of Khusru broke up for the reason given 
above. Akbar tod did not give his assent, but on the con- 
trary forgave Jahangir and declared him as his successor. 

It may be averred that Akbar decided for Jahangir 
simply because he was the eldest, and Saiyad Khan Of 
Barha also favoured him and sided with him because he 
was the eldest. A closer examination of the facts will 
reveal that it was not the sole reason of their inclination 
towards J ahangir . The problem at the death-bed of Akbar 
was of a different nature. That the eldest alone had the 
right to sncceed was not the question at that time. The prob- 
lem was whether the son could be superseded by the grand- 
son, the father by his son. The Pathan kings had solved 
this in their own way. They had no hard and fast rule 
shout it. The succession of a grandson or his nomina- 
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tion as the successor by the dying Emperor did not shock 
the people or the Royal family. There are many instances 
^ to justify this. But the ways of the Moghuls were quite 

^ different. We do not hear of any such contemplated super- 

session as that of Jahangir by Khusru ; in other words, 
of the father by his son. There has been only one instance 
immediately after the death of Shah Rukh Mirza which 
: can be cited as an example in favour of the proposed super- 

session. Ulugh Beg was not only superseded by his son 
Abdul Latif but murdered also. Seemingly this ghastly 
act of murder may sound as a precedent— though very dead- 
ly and bad, yet it cannot be mentioned to justify the super- 
session of Jahangir which was under contemplation. Abdul 
Latif s revolt and his murder of his father may extenuate 
the revolts of J a.hangir against Akbar, that of Khusru and 
Shah Jahan against Jahangir and so on, yet it can by no 
means lead us to the conclusion that the son could be 
j chosen in preference to his father during his lifetime. 
The son may revolt against his father and even murder 
him— that was his look-out and responsibility. The people 
as such and the dying king had nothing to do with it ; so 
far as we are aware, in the Moghul djmasty till the death 
of Akbar, no king or emperor ever intended to supersede 
his son by his grandson, nor did the notables themselves 
j ever propose such a change. Hence the proposal of Man 

j Singh came as a rude shock to the lovers of tradition, 

i Saiyad Khan of Barha naturally cried out : “ Of what 

do you speak, that in the existence of a Prince like Salim 
• Shah, we should place his son upon the throne? This is 

contrary to the laws and customs of Chaghtais, Tartars 
and shall never be. Saiyad’s cry was not in the wilder- 
ness.“ The proposed supersession instantly fell through. 
The conspiracy failed. 
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Akhar too could not be won over. He also probably did 
nof; like to break the tradition. Had any of his other sons 
been alive, it is very likely that in the hour of disgust at 
Jahangir’s repeated disobedience and revolt, Akbar would 
have superseded him, although he was the eldest. The 
fact that he was the eldest, would not have weighed with 
him. 

The father in Murad would have been satisfied. But 
in choosing Khusru in place of Jahangir, Akbar hesitated. 
This was too much for an affectionate father. His pride 
had already been injured by the revolt of the Prince, he 
did not like to add insult to it by telling the world that 
a mighty and great Emperor like Akbar could not have 
even an unworthy son to succeed. The paternal love for- 
gave aU that was ignoble in Jalhangir and when the choice 

1 ^ b^we^ the I son and the grandson, he chose the 
former. / , ! 

1^0 comment is necessary on Khusru’ s revolt against 
his father Jahangir. If Jahangir revolted on account of 


revoic on grounds o± fitness and competency. He put for- 
ward his claim as a formidable rival. Whether Khusru’a 
claim on- grounds of fitness was just or unjust, need not 
detain us. This revolt at the beginning of the reign, con- 
firms the belief, that the laws of succession were extremely 
uncertain. There was no definite principle that guided it. 
Jahangir’s nomination by Akbar only indicates, to a cer- 
tain extent, the tradition which insisted that kingship 
should go to one of the sons of the deceased ruler. A con- 
spiracy to instal Khusru in Jahangir’s place shows the other 
side— that this tradition also had no great sanctity abcmt 
ifi. Khusru s revolt and Jahangir’s fear dispel the charm 
that may have lingered still around it. Shah Jahan’s revolt 
and his subsequent succession prove conclusively that the 
^ciple of pwmogeuiture had lost all its importance and 



signmcanee during his time. Khusru was born an 6th 
August, 1587, and Parvez a, bout two years later— on 2nd 
October, 1589, Khurrum was younger than these two 
and saw the light on 2nd January, 1592. Shah- 
nyar was the youngest, being born in the year 

Of all these sons Khusru was the oldest. On the prin- 
ciple of primogeniture his claim was the greatest, and in 
the natural course of events, he ought to have succeeded 
ahangir after his death. But that was not to be. There 
was no such principle of succession as that of primogeni- 
ture. It was a word with which the Moghuls of those 
days were hardly familiar, and even if they were, they at- 
tached very little importance to it. Shah Jahan’s struggle 
tor succession brings out this fact very clearly. 

inc, fc'hrone may be dismissed by call- 

ing him a rebel against his father. But Jahangir ali had 

ag^st W, father. It waa not such L Mehble 
blot M ^Id not be washed by Khusm’s penitence or Jah- 

W ' ^ tt^e and had 

Khusru as well. But as ill luck would have it, he was not 
t^ sole surwwng ^n of Jahangir. Jahangir was not faced 

Mto other sons to 

look to. and could easily afford to dispense with Khusru 

eon^nratly the miud once prejudiced against Khusru 
could not and not be exorcised. In the year 1620- 
21 J^ngir could be persuaded to the extent of handiiw 
i^r Khusru to Shah Jahan ou his march to the 
Another^ became the recipient of Jahangir’s favours-^ 
nmely Khurrum. Parver next to Khusru was ignored 
The re^ns that led Jahangir to Bke Khurrum uL not 
be mentioned. In the year 1616 Khurrum was placed in 

L Ahah Parvez was transferred 

to Allaiiafcad and Khankhana; wm reealkd 
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Early in November 1616, he was given the title of 
Shah Khurram and almost a year after on October 12, 
1617, he got the title of Shah Jahan in view of the suc- 
cessful and peaceful settlement of the Deccan affairs. He 
was declared heir-apparent also and was given a chair 
beside the Emperor, the highest honour that could be con- 
ferred on a Prince. It was an unprecedented favour that 
was shown to Shah Jahan. 

The declaration of Shah Jahan as the heir-apparent 
took place during the lifetime of Khusru and Parvez. The 
former was assassinated about the month of August 1621, 
and the latter died in the year 1626 on the 28th October. 
The declaration was made in the year 1617. This is a 
clear case of supersession. An elder’s claim to succeed 
was not recognized by Jahangir. 

As has been previously remarked, almost everything 
depended on the sweet will^* of the Emperor. His claim 
to succeed was the greatest who succeeded in winning his 
sympathies and favour alike. The question of the elder’s 
claim hardly arose. Even if it did, it was somehow or other 
silently hushed and passed over. 

When so much depended on the Emperor’s nomina- 
tion, every son tried to ingratiate himself with him. If 
he failed in this attempt and in any way suspected his 
prospect, he rebelled and revolted and took his chance. 
This explains to some extent the rebellions of Jahangir and 
Shah Jahan both. Shah Jahan had been basking in the 
Emperor’s favour, when a sudden change in the political 
atmosphere came in. The clouds of Nur Jahan’s jealousy 
and intrigue were perceived on the horizon. All became 
dark and dismal. Shah Jahan became hopeless. He was 
^ed to proceed to Kandhar and thus indirectly help the 
chances of Shahriyar by his absence. Shahriyar, the 
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younger brother of Shah Jahan, had married Nur Jahan’s 
daughter, and had thus become nearer to her. She want- 
ed the throne for her son-in-law, notwithstanding the fact 

that he was young-er than Shah Jahan. If Khusru and 
Parvez could be ignored for Shah Jahan, there is no 
wonder, if Jahangir, being persuaded by Nur Jahan, passes 
over the claims of Shah Jahan in his angry mood. Shah 
Jahan at first refuses to go to Kandhar and promises to 
do so on certain conditions, which totally upset Nur 
Jahan’s plan. Jahangir was set by his ears. Hisar, 
Firoza, Dholpur and other jagirs of Shah Jahan were given 
to Shahriyar and a threatening letter was despatched to 
Shah Jahan. All this precipitated the rebellion of Shah 
Jahan. The man who had been declared heir-apparent in 
the year 1617, wandered as a rebel, and a disloval person 
five years later in 1622. Such were the uncertkn laws of 
succession. The regard for an elder son may have silently 
lurked in the mind of the Emperor, but it never formed the 
basis of his successor’s selection. The principle of primo- 
geniture as such was never recognized as right, in the 
Moghul dynasty in India. 


PART II 

f ^ogliul rulers of India believed in the nomination 
ot their successors by themselves. It was the result of 
a long and varied experience. That is why the nomination 
ot a dying Emperor carried such a force behind it. People 
m^ted It. The scions of the Royal family felt bound 
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When Mohammad died he nominated no one as his 
successor. The first four Caliphs who succeeded him were 
not at all nominated. They were elected according to 
the spirit of Islam and in the most democratic manner. 
Muawaiyah, the founder of the Ummayid dynasty, was the 
first man to introduce the principles of heredity and nomi- 
nation. In 676 A.D. he nominated his son Yazid as his 
successor and had him accepted as such by the people. It 
was not without reluctance that they gave their consent.® 

The precedent of nomination was followed by the Abbasides 
also. “ The oath of allegiance was paid to the Prince as 
heir -apparent first in the capital and then throughout the 
other cities of the empire. But the direct succession of 
father and son was so little exemplified in actual practice 
in the case of the first 24 Caliphs of the Abbaside dynasty 
that for a pa’iod of more than two centuries (759 — 974) 
only six of them were succeeded by a son. 

After the Abbasides it became more common for a son | 

to succeed his father, but throughout the whole period i 

political theory maintained that the office was elective.® 

By the sheer force of time and events the office which was 
originally elective in theory became almost hereditary and 
nominative in practice. The institution of the Caliphate 
could present no other or better example in matters of 
succession. It familiarized the people with the principle 
of nomination and that too of a son or kinsman. That 
kingship has a tendency to become hereditary is amply 
proved by it. It is also evident that the Caliphs were in ! 
the habit of designating their heir-apparents. ^ 

Among the Mongols the system was a bit curious. It 
was nomination-cum-election. The Great Khan nominat- 
ed his successor, but it had to be approved by a general body 


® Arndd, Caliphate, p. 22. 
^ Jhid., p. 25. 
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convened for the purpose. It was called Kuriltai. Although 
Changiz was the mightiest even at the time of his death, 
the manner in which he nominated his successor extracts 
admiration. It seems he showed a great respect to public 
opinion — at least in the matter of succession. To his death- 
bed he called his sons and grandsons and exhorted them on 
the virtues of unity and the dangers of discord and 
disunion. After these words he asked of those who stood 
by whether they were not of opinion that he should make 
choice of the Prince who was capable of governing so many 
kingdoms after him. Then his sons and grandsons fell 
on their knees and said, “ You are our father, and Emperor, 
and we are your slaves. It is for us to bow down our heads 
when you honour us with your commands and to execute 
them.” Then, they rising from the ground, he named Prince 
Ogtai for his successor and declared him the Caan of Caans 
by a title of Caan which he gave him and whicli his 
successors have kept. They all bowed the knee a second 
time and cried “ What the great Changiz Khan ordains is 
just we will all obey him : and if he pleases to command 
us even to kiss the rod with which we have merited to be 
chastised we iviU do it without disputing.”® 

The passage shows the high regard in which one party 
held the other. Changiz proposed his nomination by the 
permission of those who stood by him. Those present 
deemed it an honour to be consulted on such an issue and 
readily agreed to it thinking the proposal to be Just and 
reasonable. It may be said that this request for permis- 
sion and ready acquiescence was mere exchange of courtesies 
at the solemn hour of Changiz Khan’s death and nothing 
more. It could have been believable had not an incident 
a^r on happened to dispel this probable doubt. After 
angiz Khan’s death Ogtai — the nominated successor 


® Petis de la Croix, The History of Changiz Ehan, pp. 379-80. 
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began to receive condolences and sympathies from great 
lords and Caans. They came in person to console him. 

All addressed themselves to Ogtai asi the Emperor 
destined to succeed. But though this Prince had the power 
to act with full authority, he would do nothing without 
consulting those whom the Great Khan used to advise with 
in“ his councils; nay he even protested he could not act 
as their sovereign till the Diet ordained by the Law had 
been held and they had examined whether he was' capable 
of reigning. Couriers had been already dispatched to all 
parts of the empire to summon the Assembly, and it was 
not doubted that all those who had a right to assist at it 
would hasten to Caracoram where it was summoned to 
meet. 

, It seemed at the time that in this great empire there 
was an interregnum. Yet the public affairs did not suffer. 


PROBLEMS OF SUCCESSION IN THE MOGHUL BYNASTY 5S1 



emperor did not carry much weight. It was necessary to 
get the support of the Diet on no other grounds but those 
of fitness. So among the Mongols on the question of choos- 
ing a. successor the dying emperor was a proposer and the 
Diet the chief body which generally recorded its vote in 
favour of the proposal made by the Caan or the Emperor. 
A verdict of the general body was necessary to give effect 
to the Caan 3 proposal. The Diet alone was the real and 
legal power which conferred kingship or Khanship on 
whomsoever it thought fit. There are two other instances 
to corroborate this. Kuyuk’s — Ogtai’s son’s — accession to 
the throne was possible only by the help of the Kuriltai. 
Ogtai had already superseded him by his grandson 
Shiramun.^ 

Kuyuk Khan died in April, 1248. His successor 
Mangu Khan was also chosen by a Kuriltai. Its decision 
was final. Although thev on tW O TTi +• /X A.1 
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These instances show the important part which the 
Kuriltai played at the time of accession to the throne. 
Even the wish of the last Emperor was not binding on it. 
Every successor had to prove his bona pies by means of 
its vote alone. Even a mighty Emperor like Timur felt 
this need at the time of assuming the sovereignty of 
Transoxiana. Although he underwent this formality 
simply' to avoid the meek resentment of a vanquished 
people, yet the fact that he had his crown legalized through 
this help of a Kuriltai raises its importance in our eyes. 
It might have been shorn of all its power at that time, yet 
the charm that had gathered around it could not be easily 
dispelled. 

But among the Timurides there was no such thing as 
i ■ the Kuriltai. No doubt the dying emperor nominated his 
-kiccessor, but it required no rectification by another body. 
It is a different matter whether the people accepted the 
nominated person as the successor or no. Timur’s death 
scene is worthy of mention here. When compared with 
that of Changiz Khan, it may help us in formulating our 
conclusion. 

When it became almo.st certain that Timur’s disease 
was past cure, he called forth all his sons, grandsons, and 
ladies. In addition to them he sent for his chief nobles. 
In a fairly short speech he impressed on them the wide 
expanse of hi.s conquered dominions and the necessity of 
keeping it intact, although everything in the world was 
unstable. Before all those who had gathered round the 
death-bed of Timur, he nominated Pir Mohammad as his 
; , heir-apparent and vicegerent. All the chiefs and nobles 
were further asked by him to be loyal to Pir Mohammad, 
otherwise discord and disharmony would prevail among 
the Mohammadans. In the end every one present, young 
and old, ^d all the nobles were required to swear by the 
: = iwll of Timur that they would carry it out conscientiously 
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and Stand by it through thick and thin, and that they would 
^ make it binding on others also who were absent at that 

I time. On this all began to weep bitterly and Timur expired 

f after uttering a few words of advice on ‘Unity’ to his 

sons.® 

I What followed next has been stated already. Pir 

Mohammad was in Kabul at the time of his grandfather’s 
I death. The sensuous life that he had been leading there 

had made him inactive and slothful. His absence was 
I taken advantage of by Timur’s other grandson Khalil who 

usurped the throne. Timur’s will could not be respected 
even for some time. The sons and grandsons all began 
I to quarrel for the throne. Shah Rukh, the son of Timur, 

I ultimately became master of Transoxiana and left it under 

the charge of his son Ulugh Beg whom he made the governor 
of that territory.® 

If compared, the two wills will differ very slightly so 
far as their contents are concerned. But if we were to 
take into account the effects of each one of them, we shall 
marvel at the result. The results are poles asunder. 
Changiz’s will was respected and carried out. Timur’s 
> ; was set aside and almost ignored. Pir Mohammad’s delay 

brought about a revolution and war. Ogtai’s refusal to 
accept the sovereignty so long as he was not elected by the 
Kuriltai made his position more secure. The interregnum 
in one case proved dangerous, in the other nothing very 
t extraordinary. Things went on as usual. At the time 

of Kuyuk Khan’s election there was an interregnum. 
Turkania, his mother, was the regent and carried on the 
affairs of the state till the election of Kuyuk Khan to 


® Zafarnamah, pp. 656—60; Vainbrey, History of Bokhara, 
p. 192. 


® Vambrey, History of Bokhara, p. 212; Shrine tSb Boss, Heart 
of Asia, pp. 174 & 178. 
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G-rand Khanship.^ Kuyuk Khan died in 1248. Mangn 
Khan was elected by the Kuriltai. A second Kuriltai was 
convened on the banks of the Onon to perform the inaugu- 
ration ceremony. Kuyuk’s widow Ogul Gaimish was 
appointed the regent to conduct affairs of state in the 
interregnum. The second Kuriltai was held in February 
1251.*® The smooth conduct of affairs during the period 
when the throne was vacant speaks well for the disciplined 
mind of the Mongols. The regard that they had for the 
will of the departed ruler was marvellous. They tried to 
fulfil it if they could, and the spirit of obedience to the 
decisions of the Kuriltai kept them all together and saved 
them from many bloody wars such as were the lot of the 
Timurides. 

: There is no use.commenting on the merits and demerits 

of the two systems. But one thing is to be specially noted. 
It is of great use in our further enquiry. The absence 
of such a body as the Mongol Kuriltai, accounts for at 
least one thing in the long line of Timurides including the 
Moghuls of India. Every ambitious prince, elder or 
younger, tried his best to win the favour of the dying 
emperor, or to be near his person at the time of his death. 
No one wanted to be awiay from the capital. A desire to 
control the army and gain the sympathy of the chief 
nobles was another feature. Where people do not possess 
any ostenadble power in the choice of their rulers, the 
ambitious successor has naturally to seek the shelter of the 
chief nobles in whom the power after the death of the ruler 
in such circumstances generally resides. In the absence 
of any system of rules whoever holds the power becomes, or 
is thought, worthy of obedience. 


«^worth, History of the Mongols, \M. II, gp. (W-S: Lane 
I'oole, History of Mohammadaii Dynasties, pp. 208-9. 

® History of the Mongols, p. 80. 
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After Timur down to the accession of Babar, we 
hardly find any case of nomination. Every ruler had to 
die an unexpected death. It may be said that ShaK Eukh, 
in a way, had nominated Ulugh as his successor. But 
the fate which Ulugh Beg had to meet we have already 
seen. He not only lost his crown, but in the struggle lost 
his head also. Abu Said also died in a struggle. After 
being captured he was handed over to Yadgar Mirza and 
was beheaded by him. He too if ormally could not nominate 
his successor, although it would have been nsftlAaa Neither 
the people nor the scions of the Eoyal family were in a mood 
to respect the wish of the dead. After his death, fratricidal 
wars between Sultan Ahmad, Mohammiad, Omar Sheikh, 
etc., began. After Ahmad and Mohammad the succession 
was again contested between the sons of the latter* 
Shaibaui iChan ultimately decides the whole question of 
succession by seizing the throne of Samarkand himself. 
Umar Sheikh, Babar’s father, died an unexpected death 
due to a precipitous fall. He too could net nominate his 
successor. 

From Babar begins the formal nomination of a 
successor. He revives this. But before taking into ac- 
count the doings of Babar and his successors in this connec- 
tion, It would be in the fitness of things to take a cursory 
view of the system prevailing in India at that time. 

There was no definite system of government prevailing 
at that time. There was a great conflict between two sets 
of principles underlying the Pathan rule in India. From 
Iltutmish (Slave dynasty) down to the Sayyids, we find a 
set of ide^ ruling the government. The Afghans under 
tne ix>dis had their own peculiar notions about the govern- 
ment. The one can be represented by the term ‘ absolute 
monarchy,’ the latter had tribal kingship as its ideal. In 
the former the king had all the power with himself; in the 
lattm his power was limited by the tribe to which the king 
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belonged. In absolute monarchy the king had the power 
even to nominate his successor, whereas in the latter case 
the successor had to depend on election. Absolute 
monarchy recognized only one king; tribal kingship was 
$ynonymoU8 with as many kings as there were tribes to 
count. 

When Iltutmish died he nominated Eazia as his 
successor in preference to his sons. People recognized her 
as such; although after Iltutmish’s death there was a great 
opposition only on this point of succession. It is not our 
concern here to point out whether the succession of a female 
was justifiable or otherwise. It is evident that there was 
obj» 3 tion only to the sex of the successor, not to the right 
of Iltutmish to nominate one, which alone entitled her to 
succeed. Peojfie recognized the power of nomination 
inherent in the dying king. 

Along with this recc^ition of the king’s power we 
notice a a>uuter-tendency in the people to respect their own 
likes or disliki^ in matters of succession. They did not 
feel bound to the word that they gave to the dying king. 
The nobles who had agreed to the succession of Eazia in 
the lifetime of Iltutmish went back on their word and 
espoused the cause of Boknuddin who was a debauchee. 
The reason was very cogent. They were opposed to the 
accession of a woman. Prejudices die very hard in men. 
The nobles were victims to the same disease. After some 
time they did revise their opinion and installed Eazia. 
But there were some unwilling nobles still left to raise the 
banner of revolt on that issue. 

Balban’s act of nomination resembles somewhat that 
of Timur. Mohammad, his dearly loved Prince whom he 
had nominated as his heir-apparent, died a hero’s death 
fighting the Mughals. After his death he invited Boghara 
Khan, his second son, whom he wanted to offer the crown 
after his death. Boghara Khan avoided it. Perhaps he 
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thought himself too small for the offer, or was quite 
contented with the government of Bengal. This exhibited 
a rare virtue of which princes are seldom guilty. On 
Boghnra Khan’s recalcitrance Balban’s choice fell on 
Kaikhusru, his grandson — the son of Mohammad. He spoke 
about this to his chief ofRcers, and before his death left a 
will nominating him as his successor. 

Balban also thought that it was one of the duties of 
the king to nominate his successor. Balban was one of 
the first Mohammadan kings in India who understood tho 
ideal of kingship and knew how to govern. The nomination 
of a successor was one of his greatest concerns. He 
performed this duty even on his death-bed and took the 
chief officers into his confidence at the time of making his 
choice. 

The nobles, nlthoufrh they had aerreed to Balban’s 
proposal, again showed the tendency to having their own 
way in the choice of a successor. The nomination by a 
dying king was not thonerht to be as binding as it later on 
became in the sixteenth century after the advent o^ the 
Mughals. We find that the nobles elected Kaiqubad in 
place of Kaikhusru. The nominee of Balban Avas ignored 
and set aside without the least compunction. 

Among the Khiliis we notice a remarkable change. 
Alaiiddin appoints Khizr Khan as his heir-apparent, gives 
him a separate residence and obtains the signatures of the 
nobles thereto.^ Probably he was aware of the character 
of the nobles who had gone ba.ck on their words in the 
previous reigns of BaJban and Iltutmish. He wanted 
to bind them by a written document. It was a move 
in the right direction. The nomination of an heir- 
apparent is simply to avoid a war of succession. 
If the dying wish or the nomination of a dying 

Barani, Tarifehd-Firozshalii, Elliot, Vol. Ill 


538 


THE ALLAHABAD UNIVERSITY STUDIES 



king was not respected, there was no meaning in choos- 
ing a successor and announcing him as such. Alauddin 
wanted to take advantage of past experiences. The taking 
of signatures with a view to insure the succession of Khizr 
Khan seemed enough. Alauddin confined himself only to 
this ceremony. Later events will show that his appre- 
hensions, though quite legitimate, were unnecessary. 
Curiously enough, we find the nobles supporting 
Shahabuddin for whose succession they had not given any 
written consent. It is said that when Khizr Khan became 
a debauchee, Alauddin imprisoned him and deprived him 
of the succession and superseded him by a child five or six 
years old whose name was Shahabuddin. The nomination 
of Shahabuddin in place of Khizr Khan had not been done 
publicly. That Khizr Khan had been superseded by 
vShahabuddin was made known to them through Malik 
Kafur who produced before the nobles a will of the late 
Sultan, which he had caused to be executed in favour of 
Malik Shahabuddin, removing Khizr Khan from being 
heir-apparent. The Sultan’s will, strangely enough, was not 
doubted. On the contrary it was duly respected. They 
assented to this change. Shahabuddin was enthroned as 
king with their consent. But as the new sovereign was a 
child of only five or six years he was a mere puopet in the 
hand.s of schemers. Malik Kaib himself unde:^to'>k to 
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very interest of the state, should be respected. Probably both 
were reasons that actuated these nobles to agree to the 
accession of Shahabuddin. Malik Kafur’s atrocious rule 
became unbearable. He was killed. The nobles and all others 
heaved a sigh of relief. Mubarak Khan was placed in 
charge of all the affairs. Mubarak later on assumed the 
sovereignty, by replacing Shahabuddin, and took the title 
of Kutubuddin — Wauddin. The accession of the new 
king, although his rule became unbearable in the end, was 
universally accepted.® 

Among the Tughlaks the accession of Firoz Tughlak 
to the throne is full of siGrnificance. On the 21st Moharrnm, 
752 A.H. (20th March, 1351, Mohammad Tughlak passed 
away near Thetta ; on the 24th Moharram, 752 A.H. (23rd 
March, 1351) Firoz Tughlak suoieeded him. The manner 
in which Firoz Tughlak ascends the throne is interesting. 
For three full days he hesitated and remonstrated against 
the wearing of the crown. All the nobles, chiefs and 
generals who had gathered together to elect him as their 
king stuck to their decision. Firoz had no option but to 
yield and accept.® 

Apparently the case of Firoz Tughlak is that of pure 
and simple election. But if we examine the circumstances 
in which he was elected, and the arguments which the 
nobles and chiefs used in electing him as their king and 
the spirit of hesitancy in which Firoz accepted the serious 
responsibility, we shall find that in the importunities of 
the nobles and the hesitation of Firoz a silent and sincere 
homage was being paid to the principle of nomination by 
the deceased ruler. Barani is definite about Firoz’s 
nomination as the heir-apparent Of Mohammad Tughlak 
and uses this fact with a view to persuade Firoz and also 


p. 275; Persian Text, p. 44, 
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to establish his claim. Afif is not so definite, but anyhow 
poncludes that Mohammad Tughlak by his acts and be- 
haviour towards Firoz had expressed his intention at least 
that he wanted him to be his successor. Wplseley Haig 
differs frcmi both, and from these very writers deduces that 
at the mc^ Mohammad Tughlak wanted Firoz to be the 
regent.® This controversy need not detain us. Interpre- 
tation of Mohammad Tughlak’s wish this way or that does 
not vitiate our assertion, on the contrary it supports it. At 
the time of electing Firoz, the nobles were anxious to have 
the dead man’s wish on their side. To them it was a, great 
support. That is why they wanted to make use of it. It 
may be said that Firoz’s hesitation wa,s due to the absence 
of this very nomination. If it were so, this also supports 
our assertion that Firoz Tughlak fully realized the import- 
ant part which the nomination of a dead king had begun 
to play in the accession of a sovereign. 

Before his death he himself nominated his own 
micces,sor. When Fateh Khan, his. nominee, died during 
his lifetime, Firoz nominated his other son Zafar Khan. 
But Death even did not spare him. He also passed away, 
.'^fter his death Firoz nominated his grandson Tughlak 
Shah as his successor. This nominee was the son of Fateh 
Khan. It is cnrious that in the Tughlak period a sufficient 
regard was paid to the principle of nomination by the 
king, and also to the election made bv the nohl«s. chiefs 
and others. Once it so happened that after death of 
Humayun known as Alanddin Sikandar Shah, th« Tughlak 
throne was vacant for ifteen days.® Mahmud, a minor 
son of Mohammad Shah Tughlak, was elei'ted king by 
tiie i^Ies. This incident clearly shows the way 
the wind was blowing. There was no strong govern- 

® /bid., pp. 266 - 7 . 
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ment. The power of choosing or electing a king was 
gradually passing into the hands of the nobles. On two 
occasions) the Tughlaks were without a king. The nobles 
rose equal to each occasion. By their mutual consultations 
and concurrence they succeeded in electing their kings— 
once Firoz Tughlak, the other time Mahmud who ascended 
the throne with the title of Nasiruddin Mahmud Tughlak. 

Among the Sayyids we find that the consent of the 
nobles was necessary at the time of accession. Khizr Khan 
three days before his death had nominated his son Mubarak 
as his heir-apparent. After the death of Khizr Khan, 
Mubarak ascended the throne with the consent of all the 
nobles and chiefs. Ihe nobles and chiefs were consulted, 
notwithstanding the nomination of Khizr Khan.« 

From Firoz down to the accession of Mubarak Shah, 
one invariably meets a peculiar phrase in Tawarikh-i- 
Mubarakshahi « Tutrhlak Shah. Ahn 


} - o'ixlfU 

The period in medieval history was an era of 
very weak kings. It is no wonder then that the nobles 
and not the king had the last say in the matter of choosing 
a successor. The tacit consent of the nobles, etc., not only 
seems politic but had become almost essential. 

The implicit and the tacit became quite explicit in 
the Lodi period. Afghans are famous for their love of 
independence; according to them a leader is only a first 

Tawarikh-i-Mubaraksliahi, Persian MSS. p. 69. 

^Ibid., pp. 61, 63, 56; Elliot, Vol. IV, pp. 24, 
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among equals and not above them. They believed not so 
much in one kingship as in tribal leadership. They 
recjogmized the power of nomination in a ruler but did not 
feel bound by his nomination. Like the Mongols they always 
discussed the successions in their meetings. He alone was 
a sovereign on whom they conferred the title by common 
consent. 

The king could nominate his successor. But the 
succession was ensured only by the consent of the nobles, 
omras and chiefs. Bahlol, although nominated by Islam 
Khan as his heir-apparent, was elected after great bitter- 
ness and heart-burning. Sikandar, the successor of Bahlol, 
had also to imdergo the same ordeal. He had been 
nominated as heir-apparent by Bahlol, but it was not 
without great difficulty that he could ascend the throne. 
Many chiefs were of the opinion that Bahlol’s nominee 
should be set aside and that Azam Humayun should be 
installed in his place. Isa Khan with others was opposed to 
Sikandar on the ground of his low extraction. “ What 
business,” he explained, “ have goldsmith’s sons with 
government since it is proverbial that monkeys make but 
bad bargain ^ Khankhana Lohani came to Sikandar’s 
rescue. 

Sikandar’s successor Ibrahim was elected to the throne 
in a similar fashion. All the nobles and grandees 
assembled together and conferred the kingship on 
Ibrahim.^® A curious anecdote is attached to the election. 
It indicates the mentality of the Afghans. The omras by 
their common consent at first divided the kingship among 
the two sons of Sikandar. Ibrahim was to be the ruler up 
to the frontier of Jaunpur whereas Jalai was to govern 

Idliot, Vol. IV, p. 445; Tarikli-i-T)iiudi, Persian Text, pp. 

oO"i); Jiorii, History of the Afghans, p. 55. 

p 70 104-5; Horn, History of the Afghans^ 
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Jaunpur, and Bengal. This unwise step of dividing 
Ae sovereignty was averted by the timely intervention of 
Khan Jahan Lodi, who pointed out to them that it was 
ruinous to have the sovereignty held by two— this giving 
nse only^to sedition and calamity. After much debate 
Khan Jahan converted the nobles to his point of view. 

+1 Afghan Empire founded by Sher Shah, 

le Afghan attitude towards succession is more clearly 

exhibi^d. After the death of Sher Shah, his younger son 

dalal Khan was chosen by the grandees and omras as their 
ang. The elder brother Adil Khan was passed over, 
he ground on which the choice was unanimously made is 
worth considering. Jalal, though minor, was an ilhistri- 
ous warrior. Add, though the elder, was of easy habits. Adil 
loug tramed in the art of government by Sher Shah, 
seemed to them to be incompetent. Above all, he was at a 
very great distance^f at least 250 miles. " Consequently, 
on the ground of being a warrior and near at hand Jalal 
was unanimously elected to the throne. Jalal hesitated a 
hile and requ^ested the grandees to await his brother. 
The reply which the grandees gave to him was significant. 

■ shows the attitude of the Afghans towards kingship and 
su^ion. According to them, to tarry and delay and 
enter into long discussion on minority and maiority was 
on y productive of the desolation of the empire and iniury 
to the subjects the sovereignty was nothing but a magni- 
ficent pr^ent bestowed by the grandees of the empire on 
any mdmdual they nhose. which turn had now fallen to his 

disaffected had adjusted their heads to the dictates* of his 
and elected him their monarch; and his brother 
being at a distonce of 200 miles, a general uproar and 
confusion would result from putting off the arLgement 
of the affairs of the state till his arrival. It wa^ therefore 
safer that as aghness without delay and procrastina- 
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tion, should please to mount the throne, and considering 
this circumstance as a prosperous juncture to preserve the 
crown, not allow himself to tarry even for a moment. 
Jalal Khan answered that if all the grandees had actually 
agreed on that point, there was no doubt that their decree 
was in accordance with the divine pleasure, and he, in 
reliance upon it, was ready to take upon himself that 
important office. They accordingly might make it known 
to high and low that he was determined strictly to observe 
his fathers institutions and regulations without allowing 
himself the least deviation, but in promoting the public 
welfare.^ 

From the above it is evident that the Afghans cared 
very little for the nomination. Nomination with them did 
not carry much weight. What mattered to them was their 
own decision. Cirandeea of the empire alone could 
bestow the magnificent present of sovereignty ’ on whom- 
soever they chose. If they kept the sovereignty within the 
reigning family, it was out of their courtesy and not 
because of any obligation.'*^ Thus before Babar’s advent 
into India, the following principles of succession were 
more or less recognized : — 

(a) The ruler before his death was expected to 
nominate a successor—usually his nomination 
was respected. 

(5) The successor was formally raised to the throne 
by the common consent of the nobles and 
chiefsi 

(c) A son who was near to the dying king had surer 
and greater chances of succeeding to the 
throne. 


Dorn, History of the Afghans, 
Ibid., n, 142. 




PROBLEMS OF SUCCESSION IN THE MOGHUL DYNASTY 545 

‘This n^ds a little comment. The reason is 
obvious. In those days the rule was entire- 
ly personal. It was very difficult to carry 
on business smoothly without a kiuy even 
for some time. The death of a kiny? if he 
was not immediately succeeded within a 
day or two, spelt anarchy, and disorder. 
In the election of Firoz Tughlak to the 
throne this point was very much emphasiz- 
cfl by those who requested Firoz Tuo-hlak 
to ascend the throne.® One of the reasons 
that facilitated the accession of Sikandar 
L<idi was nearness itself.® In the case of 
Islam Shah Sur nearnesst was also one of 
the deciding factors.™ This explain.s why 
the death of monarchs was kept concealed 
and Sher Shah’s death was made known 
after the arrival of Jalal Khan— that is, 
after fiillv' fi.ve days.-^^ 

The ornras, grandees and chiefs of the realm 
began to make themselves felt more in matters 

of succession. This was due to the influence 
of Afghan thought. To them nomination v'^as 
not such an important affair, e.q.. the succes- 
sion of Bahlol, Sikandar and IbrahimV® 

(c) According to the Afghans even two rulers could 
rule at the same time. It was due to their 
allegiance to tribal headship. Fortunately, 

I Elliot, Vol. IIT, pp. 266-7. 

JJora, History of the Afghans, p. 55. 

™ Ibid., pp. 14^3. 

a Ibid., pp. 56, 142. 
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tWs (»uld not gain any recognition. This 
tendency was checked in the very beginning. 

So far as Babar was concerned, he had also some 
views with regard to the problem of succession. They were 
formed on the basis of the Mongol and Turkish traditions, 
which have been mentioned above. 

His view was that succession to sovereignty was here- 
ditary. He had probably formed this view seeing that the 
throne of Samarkand after the death of Timur remained 
occupied only by those who had been descended from Timur. 
The desire to occupy the throne of Samarkand even after 
the conquest of India shows his love for the patrimony. 
It also indicates his adherence to the belief that succei^ion 
to the sovereignty waa hereditary. The letter that he wrote 
to Humayun, from India., confirmed this view. He was 
extremely anxious to conquer Samarkand. 

In bis memoirs, while describing the peonle of Bengal 
and their manners and customs be wonders that there was 
little hereditary descent in succession to sovereignty.® 
With regard to the nomination of the successor. 
Babar could have hardly formulated his views on the basis 
of his family traditions. Excepting Timur and Shah 
Rukh no one could nominate his sucoossor. although the 
sovereignty remained confined to the dynasty. 

On this point Mongol traditions were somewhat 
diftercnt. The ruler nominated his successor hut he had to 
be approved bv the Kiiriltai. The Tirnurides Indieved in 
absolute kingship. Babar could not assimilate this. 

Both Changiz and Timur nominated tlieir successor 
before their nobles and chiefs. Babar also wanted to do 
that. The ground for nomination had already been pre- 
pared m India. Here too kings were anxious to nominate 
their successor , and the amirs and grandees readily ap- 

® Leyden &, Erskine, Memoirs of Babar, d. ,'11 1 
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proved of those nominations. Babar wanted to estabiish 
a hereditary sovereignty. The condition of India at that 
time was especially suited for this purpose. Even the 
Afghans had later on begun to favour this tendency. At 
the accession of Islam Shah after the death of Sher Shah a 
sentiment that the crown should not be taken away from the 
reigning family had been expressed by Isa Khan. Other 
nobles also had agreed to this point "of view— the crown 
should remain in the reigning family.''* 

So on his death-bed Babar nominated Humayun as his 
succe.ssor. The amirs had been called by Babar More he 
decla.rcd the nomination. They were charged to acknow- 
icdge Humayun as his successor and to remain loyal to 
him.' The last words of Babar had a lasting effect. 
They were regarded as tcxi sacred to be violated. During 
the wanderings of Humayun at Kandhar, Kararan wanted 
to have the Khutba read in his name. He requested Hin- 
dal. Dildar Begum and Khanzada Begum, but all refused 
on the ground that Babar had nominated Humayun as his 
successor and not Kamran. Babar’s will should l)e res- 
pected. Later on, on much insistence a compromise was 
arrived at. What passed between Kamran, Hindal and 
others with regard to the Khutba is worth mentioning : 

“ Dav after da V he urged, ‘ Read the Khutba in mv 
name ’ and again and again Mirza Hindal said, ‘ In his life- 
time His Mfajestv Eirdaus Makani gave his throne to the 
Emperor Humavun, and named him liis succe.ssor. We 
all agreed to this and up till now have read the Khutba 
in his name. There is no way of changing the Khutba.’ 
Mirza Kamran wrote to Her Highness Dildar Begum, ' I 
have come from Kabul with you in mind. It is strange 
that you should not have come once to see me. Be a mother 

« Dorn, History of the Afghans, p. 142. 

V Begum, Hiimayunnamah, Persian Text, p. 24; 

English Trans., pp. 106-9. 
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to me as you are to Mirza Hiiidal.’ Dildar went to him. 

He said, ' Now I shad not let you go till you send for Mirza 
Hindal.’ Dildar Begum said, ‘ Khanzada Begum is your 
elder kinswoman and oldest and highest of you all. Ask 
her the truth aliout the Khutba.’ So theii he spoke to 
Atka. Her Highness Khanzada Begum answered, ‘ Tf 
you ask me, well, ns His Majesty Firdaus Makani decided 
It and gave his throne to the Emjieror Huraavun, and as 
yon. all of you, have read the Khutba in his name till now. 
so now regard him as your superior and remain in obe- 
dience to him.’ In short, Mirza Kamran liesieged Kan- 
dhar and kept on insisting about the Khutba for four 
months.® At last he settled it in this wav. ' Very well. The 
Fanperor is now far awa.v. Read the Khutba in mv name 
and when ho comes hack read it in his.’ As the siege had 
drawn out to great length, and people had gradually come 
to cruel straits, there was no help for it ; the Khutba was 
read.^ He gave Kandhar to Mirza Askari and promised 
^ Gaznin to Mirza Hindal. When they reached 

jaznin he assigned the Lawghanat and the; moiintain 

promises were 1 

_ From the above passage it is evident that the nomi- 
nation of a successor by a king was a matter of verv «^reat T 

mportance. People attached much value to it. Altimugh ii 

Karoraii tried his host to dissuade people from the olisci’- 
vanee of the pledo-e that they had given to Baliar he prac 

tically failed. Hindal and Khanzada Begum alway.s snb- 

mitted that as Humayun had heen nominated by Bahar, 
it was Kamran ’s duty to obey him and reckon him as bis 
superior and the sncce.ssor to the throne, l\roreover thi'v 
had given their word to Babar at his death-bed that they 

57 Begum, Ilumayuniiamah, E. Trairs. pp. 161-2. 

(julbadan Begum, Humayimnamah, E. Trans., p. 162. 
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f i-f ^ iference given above that much depended on the 

death 

ot th. , * ° ■'“^doin used to fall to the 

present, was not the sentiment of a person who 
apoke just after the death of Sher Shah .» But It had 
tome the prevalent notion of the people of those days 

the powf r ^ wl”® ^ ““““—wielded 

he povei . Where people do not know to obey the 

mpersonal authority, any person who wields the onthoritl 

eommands respect and obedience. Order and security \I 

come inextricably connected with the king's person Whh 

l>.a physical cessation, everythin^ 00 ^^ 4 iT . 

assiiTTiAtj Otafioev -t • ceases, bo the man who 

assumes Mthority immediately becomes the restorer of 

l«ace, order and security and thus begins to command 

obedience and respect. So being near to the person of a 

Jing ting, enhanced the chances of succession to * 

eonsUerable extent. In the Moghul peSTrat 1:12 

. p ayed a great part m nearly all the struggles for sue 

cession. Undoubtedly, there was sufflcieSlouIid 1 
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his wish. There is no doubt, althoug'h, that the wish was 
supplemented by a request to stand by the nominated suc- 
cessor. The nobles usually agreed. This change in the 
attitude of the nobles is probably due to the strength of 
the successive Moghul Emperors and to the new conception 
of sovereignty which they introduced into India. 

Humayun was succeeded by his son Akbar. To what 
extent the principle of nomination regulated his suc- 
cession it is very difficult to say. The discussion below 
will justify this statement. 

There is no direct evidence which may lead us to the 
conclusion that Humayun had nominated Akbar as his 
heir-apparent as Babar had done in the case of his own 
successor. Vincent Smith in his book Akbar bases his 
. statement on the authority of Ahmad Yadgar, the author 
of Tarikh-i-Salatin-i-Afghana, and holds that after the 
battle of Sirhind (June 22, 1655) Humayun formally de- 
clared Akbar his heir-apparent.^^ Ahmad Yadgar in 
connection with the battle of Sirhind states : “ All the 
Khans displayed on this day great courage and valour 
such as It would be impossible to exceed and they obtained 
hem desires. ... Mohammad Akbar came victorious in- 
to His Majesty’s presence and made the customary con- 
gratulations. His Majesty honoured that lamp of brilli- 
ancy with an ornamented khilat and a jewelled crown, and 
made him happy by granting him the high title of heir- 

om oMb’ 20 elephants and 100 horses 

out of the spoil. The munshi dispatched firmans descrih- 

attributed the 

success to the skill of the Prince of the world, and the 
valour of servante « Count von Noer also holds the same 
On wha t authority he bases his statement, it is 

i-Afghaua, transl^ed^h^ EllTot’ vJjf ‘y Tarikh-i-Salatin- 
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difficult to say. He holds that after the battle of Mach- 
chivara Akbar was declared heir-apparent. 

One feels a little diffident in hazardin 
statement on the basis of only ( 
there is nothing to contradict" the 
also nothing to corroborate it. 

Ahmad Yadgar in face of other 
who have written about the battle 
Ahmad Yadgar makes references 
his book. So the book must have been 
completion of Tabakat-i-Akbar 
elude that the Tabakat 

year 1001-2 A.H. ; the probability is that it 
soon after the latter date 
Afghana, which 


g such a positive 
one authority. Although 
— ! statement, yet there is 
It is difficult to believe 
contemporary historians, 
of Sirhind and its effects, 
i to Tabakat-i- Akbar i in 
written after the 
■ 1 . Elliot and Dowson con- 
must have been written after the 
was completed 
and before the Makhzani-i- 

™ written in 1020 A.H. It is said that 

^ far as the reign of Humayun is concerned Ahmad 
Yadgar has copied Tabakat-i- Akbar i, word by word 
excepting this passage. Why this discrepancy ? " V 

_ Tabak^-i-Akbari is a standard work. All the great 
writers of Persian history have based their work on it 
Badanni ha^ expressed his indebtedness in so many words' 

^ arishta states that of all the histories he consulted, it is 
the only one he found complete. Maasir-ul-Umara says, 
s work cost the author much care and reflection in as- 
^rtaming facts and collecting materials, and as Mir 
Masum Bhakari and other persons of note afforded their 
assmtance in the compilation, it is entitled to much credit, 
of M istoij which contaiins a, detailed account 
ot all the Mohammadan princes of Hindustan, From this 
work Mohammad Kaeim Farishta aud others have copi- 

being the credit of the work, from 
which Ahmad Fadgar has copied the history of HumaTOn, 
becomes diffic ult to dismiss the narration of the Tab^at 

“ Elliot, Vol. Y, pp. 177-8. 

P. 70 
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unnoticed. He makes a mention of the battle of Sirhind 
and gives a description of the division of the army and the 
manner of the attack. He even expresses his satisfaction 
at the dauntless courage and the most determined resolu- 
tion -which the nobles exhibited in the battle. Aiccording to 
him the Afghans -were defeated owing to a lack of courage. 
Sikandar fled after the battle. All approached Humayun 
to congratulate him. Under his orders a despatch of the 
victory was drav^n up in which the honour of the victory was 
ascribed to Prince Akbar and that was circulated in all 
directions.® 

Nowhere in the above account has it been mentioned 
that Humayun nominated Akbar as his heir-apparent. 
He might have done so before or even afterwards, but it is 
difficult to say that he nominated him on this occasion. He 
gave the credit of the victory to Akbar, but according to 
the Tabakat mentioned nothing about the nomination of 
Akbar as his heir-apparent. J auhar is another contemporary 
writer. He wrote the Tazkarah-el-Vikayat in 1687, He 
also gives a description of the battle of Sirhind but does 
not mention that Humayun. after the battle, declared 
Akbar his heir-apparent. He is altogether silent. He 
does not mention the rewards that were distributed after 
the battle of Sirhind.® 

Abul Fazal, who has spared himself no pains in the 
collection of facts and figures, does not mention this inci- 
dent in connection with the battle of Sirhind. He gives 
a graphic picture of the famous battle, but omits the one 
fact of nomination. He devotes almost a full page to the 
decision of one question— in whose name should the procla- 
mation of victory be recorded ? There were two claimants : 
Abul Maali and Bairam Ehan. “ But Humayun at last 
became by inspi ration cognizant of the truth, and ordered 

®Tabakat-i-Akbari; Persian, p. 221; Elliot, Vol. V, pp. 288-9. 

® Tazbarali-el-Vikayat (E. Trans, by Beveridge), pp. 116-7. 
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the victory to be inscribed in the name of His Majesty 
hahinshah and thereby gratified the loyal far and near. 
Abul^ Fazal also mentions only as much about the victory 
as Nizamuddin. Ferishta who followed the Tabakat does 
not mention the nomination. He admires the cour- 
age which Akbar exhibited in the battle. But he does not 
include his name in the list of those whom Humayun gave 
rewards after the battle. Bairam Khan, to whose valour 
and talent the king was principally indebted for his restora- 
tion, was rewarded with the first office in the state and had 
princely estates assigned to him. Tardi Beg Khan was 
appomted governor of Delhi, Agra was assigned to Sikan- 
dar Khan, Oozbek and Ally Kooly Khan were sent to 
Meerut and Sambhal, to which provinces the v departed 
with considerable speed.*® 

So in all the contemporary writings of the period we 
do not find any mention of the fact that Humayun nominat- 
ed Akbar as his heir-apparent after the battle of Sirhind. 
Ahmad Yadgar alone mentions this. But as he bases all his 
narration of Humayun’s history on the Tabakat, it seems 
rather difficult to associate the nomination of Akbar as 
an heir-apparent with the victory of Sirhind. It remains 
an isolated fact uncorroborated and unconfirmed by other 
Mstonans. Let it not be understood, from the above, that 
umuyun did not nominate Akbar as his heir-apparent 
a a . We do not say this. Our o.nly subinissioD is that 
on the occasion of the battle of Sirhind and after its victory 
Humayun does not seem to have made any such declara- 
tion Ahmad Yadgar’s statement is not altogether de- 
void of truth. There is indirect evidence to prove that 
Huma.yun must have nominated Akbar as his successor. 

to'Z of his nomination is not known 

^ rather could not, appoint a suc- 

^Beyeridg-e, Aktarnamali, p. 683 . 

riggs, History of the Mohammadan Power, VoL II, p. 117 , 
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cessor at t'he close of his years is quite evident. He met a 
very unexpected and unusual death. After Ms fall he re* 
mained almost unconscious till his very end. So if he 
appointed any one as his successor, he must have done that 
during' the period intervening betiveen the departure of 
,A.kbar after Sikandar, and his death. According to Abul 
Fazal he had premonitions of his death and al wavs thought 
that his end had drawn near.® 

It is roost probable that Akbar had been nominated 
during this period. Forebodings of .an approaching end 
are a cogent reason for the nomination of a successor! He 
had been seated on the throne of Delhi and he could easily 
nominate any one as his successor. The battle of Sirhind was 
decisive no doubt, but it did not make Humayun secui’e in 
s position as an emperor. It took him some time to 

I settle. Hot before six months after the battle of Rirhind. 

could Hum.aynn dare nominate a successor. Ahmad 
Yadgrar put the nomination and victory together simply 
because within a very short time of the victory the Emperor 
had passed away. It was difficult to follow the sequence 
of events and make a subtle distinction. 

There are two remarkable passages which indicate 
that Akbar had been nominated .as the heir-apparent. 
One is in the Tarikh-i-Humavun known as Mukhtasar by 
Baizid and the other in Abul Faz.a.l’s Akbarnamah. The 
first one indicates the wi.sh of the Emperor which he always 
had in mind with regard to Akbar. the other shows the 
fulfilment of that wish. 

In connection with the battle of Sirhind, Baizid relates 
that Tardi Beu wa.s appointed in Lahore : S’k.-nular was 
given Aura : Ali Ouli Sultan Shaib.ani was appointed to- 
wards Sambhal, etc. After this begins the memorable pas- 
sage. ^ He says : “ It has alwavs been his fHum.avun’s) 
ambition to le ave this sordid world. He had resolved 

“Beveridge, Akbarnamah, Vol. I, pp. 652-S. 
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within himself before God that after winning back the 
country of India which had been his patrimony and which 
had beeiL lost simply because of the enmity of and discord 
among hi s brothers, he would wash his hands of all things 
and entrust the entire kingdom to Shahzada Alman 
Jalaluddin Mohammad Akbar Mirza, and would him- 
self retire into the company of the Darwesh. the learned 
and the wise.”®' 

This resolve is similar to that of Babar who wanted 
to retire to the gold-scattering garden after handing over 
the throne to Humayun. Of all his wishes this alone had 
remained unfulfilled during his physical fitness. Wlien 
he fell mortally ill he nominated Humayun as his heir-ap- 
parent. Though he could not retire to the gold-scattering 
bestowed on him a better garden than 
that of Aram.® When the wish of Humayun was fulfilled 
we cannot say. The probability is that he did nominate 
^bar as his heir-apparent. The second passage of Abul 
FazEl 111 the Akhamamah confirms this : 

“ One of the wondrous flashes of his (Akbar’s) inteUi- 
gence was that in the middle of that very day (the day of 
the accident, not of the announcement) he had said to some 
o his suite that a great misfortune would happen to an 
eminent man, that probably he would die. The loyalists 
who were on the spot endeavoured to conceal the dreadful 
wcurrence and took measures to send information to the 
heir-apparent of the Masnad of the Khilafat and to collect 
the principal officers who had obtained leave to various 
parts of the kingdom. With extreme prudence thev kept 

this life-destroying event from the public for seventeen 
days.”® 


Persian MSS., p. 158. 

the “ 1587 with 

«« * ^ ^ ^ preparation of his book. 

® Beveridge, Akbarnamah, Vpl. I p 668 




^ • 


: » • . 


556 THE ALLAHABAD UNIVERSITY STUDIES 

From this passage it is evident that Humayun’s wish 
had been fulfilled and he had declared Akbar afhis X- 
apparent. For Abul Fazal mentions the word ‘ heir-ap- 
parent to the throne’ and not Shahanshah, etc., that he up 
ti now used. This shows that Akbar had been nominat- 
ed as heir-apparent by Humayun and every official in the 
realm tried his best to have the will of the Emperor carried 
out loyally and literally. 

It can be argued that Humayun did not appoint an 
eir-apparent. After his death the nobles enthroned Akbar 
as he was nearer and elder than Hakim. But it does not 
s and criticism. We do not find any mention of such a 
formal mating in which the nobles assembled and decid- 
e for Akbar. If Akbar had not been nominated as heir- 

would have naturally arisen as to who 
should be the successor. This had happened in the case of 
so many before. Sher Shah had died without nominating 
ay one. His successor was appointed by discussion. At 
mTrl ‘'f time this question of succession agitated the 
FW Sb ?® A??’ ^‘Wened in the accession of 

Snolnlw ■ had also died without 

ayointing an ^ir-apparent. But these can be dismissed 

on acyunt of their being instances of the Muslim kings 

of mlT w 'he ancestors 

Babar. We have ourselves contended that no such thing 

Tbp M heir-apparent obtained amongst 

ty Moghuls before their advent into India. . leavimr 
y course Timur and Shah Rukh. The practice of nomh 
mtmyan heir-apparent was adopted by the Moghuls 
after their acquisition of India. Babar adopted this with 

hereditary in his own 

^ He complains that there is no such thing as here- 

feary sovereign ty in India. He had also observe.] that 
^Teydon & Erskine, Memoirs of Babar, p. 311 . 
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the principle of nominating an heir-apparent was more or 

a vleiTtokemi ™ of tliis with 

a view to keep sovereignty intact in his family. Therefore 

he tTOk great care m nominating Humavnn as his successor 

» that people might not rise against him after his deaS So 

there is every probability of Hnmaynn's havinv followed 

his father’s example of nominating a succor The 

■md Tht Huma™n 

T ■ ■“ 

with the heavy Bews.'lttalat^L;”^^^^^^ 

11 iriT^ — Witt 

Ti. „ Klian, Khankhana and other noblesi^^ 

There was no discussion, no opposition. Akbar’s el t was 
already recognised. The nobles and others attend The 
aopon _y. The calmness, the 300100^^ att 
aWene^. with which the accession of Akbar warbrS; 
about shows that at least before Humayun’s deal heZt 
and others were aware of Akbar’s claL to succesin as in 

smMthTrT t! «;'e'y‘Iiing could be done so 

ed with the a another incident connect- 

h the accession to corroborate this view. 

Abul Fazal says that those who were nrcqpnf o+ 
and other^'t d 

on the 28tV of tf assembled together and 

the 28th of the same month ( 11 th February, 15561 thev 

e t. e Khu tba in the famous name and lofty titles of 

PP- ^42; Elliot & 

Khv\yia'^K]Taii, fs) llah^f .^ban, (2) .Kliizr 

duq Khan, (6) Qambar IubS’ 7\ Hazara, (5) Qun- 

(9) Hhwaja ^saiHf Khan, 

Khan, (12^) Mihtar 




3- *■ t »! 
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February, 1556.” This reading of the Khutba three days 
before clearly indicates and conclusively establishes that 
everybody was aware of Akbar’s succession to the throne. 
Humayun must have proclaimed his decision sometime and 
somewhere. 

From the above discussion the position and the power 
of the nobles of the realm can also be deduced. Humayun 
had come to the throne through the help of the nobles, etc. 
Naturally they were recipients of greater honour and 
greater respect. Immediately after the battle of Sirhind 
each one of them according to his importance and place got 
rewards and awards from Humayun. They became more 
powerful. But all their strength was neutralized and 
minimized owing to their mutual jealousies and sordid am- 
bition for power. From a body of powerful nobles who 
had some say in the matter of succession, they had become 
a loyal group of supporters of the throne, ever ready to 
carry out the behest of the deceased Emperor. They had 
no amendments to make after the nomination of the king. 
All the notables, Khans, Begs and Mirzas assembled to- 
gether three days before, read the Khutba in the name of 
Akbar and expressed their loyalty and otedienee. 
The heir-apparent was absent. Even in his absence Akbar 
was recognized as a king. It would be sjiid that all this 
was the show of Akbar’s supporters. But we do not find 
any opposition or counter proposition on the occasion. 
There were rebellions no doubt, but they were inevitable 
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in the beginnings of an empire MorpnvAr nn J 

is free from them So from ^ 

amonc^ thA riAW , ® accession we mark 

Among the nobles a ready acquiescence in the ruler’s wiU. 

There is another ten dene? to be 

with Akhflr’o car, • °® ®’arked m connection 

Ume “ T r at the 

has been pointed out above, the abince of Afcbir frot 
'Delhi wonld have bpp^Ti a ' « ■, rrom 

and Akhar’s r “ advantage of by some one 

Akbars chances of succession would have become a 

wit “Hoir?^' ^PPa^ed on the spot 

with a role of authority and sufficient strength to enfora 

It would have been obeyed. So that the throne mTS 

ppear as vacant in the eyes of the subjects, the nobles 

so much precaution. Babar had already written down 

SiWurtoT P“P'« Bengal say, “ We are 

thful to the throne, we are obedient and true to it” 

s “ ^ P™ aware 

of ais. So the princes tried their best to be near the throne 

at the close of a king’s career. This one fact was a great 

deciding factor in their fortunes. ^ 

of Jahangir’s succession is not so dlspnt- 

ht B i ““ as his heir-apparent before 

his toth. But there is one point which deserves a little 
consideration. The exact time of declaring Salim heir- 
apj^rent is not definite. Count von ISToer, in his book 
Akbar, holds that Salim had been nominated an heir-appa- 

pare Salim for his future career by employing him in vLi- 

OUS provincial governments. Up to the Le of the iLyi 

march to the Dakhan at the end of 1598, Salim filled 
one such post at Allahabad. At this time the Prince was 
declared successor to the throne and appointed Viceroy of 
jmer. He had in these posts the opportunity of creating 
for Welf a vocation which might have reconciled him to 

■■ M *■ Tl' . 
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tbe lot of an heir-apparent, but hie vanity couM not brook 
the second pJaoe/® Von Moer Ba£^es this stsBtement -on the 
anthOTity .of Hlphiaastwie. In Ms History of India, Elphin- 
stone says that on Ms departure for the Oee<»n, Akbar de- 
clared Salim hissueoeswr^ appointed Mna Vioeroy of Ajmer 
andnonanaitted to him the conduct of the waff with Jihe Bana 
of Udaipur sending Raja Man Singh to assist Mm with 
his arms and counsels.^® 

j yinoent Smith and others, whose names wall he given 
later on, hold that Akbar conferred on Salim the adminis- 
ti'aticm of Ajmer, but are silent on the question of his 
declaring Salim as his heir-apparent. In such circum- 
stances it is very difl&cnlt to come to any definite conclusion. 
But ,a closer examination of the Persian authorities wiU 
reveal that ElpMnatone and Von JSfoer’s statements are 
]^rer the truth. The probahility is that Akhar d^gnated 
SaMm -as heirTapparent at the time of Ms a.ppointing him 
as the Viceroy of Ajmer. 

Among the chief contemporary autho-rities may be men- 
tioned the Akbarnamah, the Takmil Akbarnamah, Taba- 
kat-i-Akbari, Muntakhabin-ut-tawaffikh, Wikaya, Asad 
and Ifhalnama. Tabakat-i-Akbari and Muntakhabat do 
not ' deal with the period with which we ai« concerned. 
Ifticf finish their narrative earlier. Asad mentions 
incidents of but few years of Akbar’s reign, starting 
with the murder of Abul Fazal. Jahangir was declared 
lieir-apparent before that. 

Motamid Khan’s Iqbaktama begins witli Jahangir’s 
succession. The only book which remains to to ccmsidered 
is Akbarnamah and its Takmil. Abul Fazal who mention- 
ed every detail unfortunately does not mention anytMng 
about .the defliaration of Salim as heiiTapparent. He says 
that, “ when Prince Sultan Danial was sent off to conquer 

; S'® W^m SToer, lijcbar, 'p. 372. 

, ^ JBlfAaoBrbMM, Hiatcry of Isadia, p. 514. 
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the south and delayed somewhat « the road, His Majesty 
coneeived the idea of hunting in Malwa so that he might 
■j greater activity in the carrying out erf 

•, 159®) he made over 
•ra to Qulij Khan and after 4 hours and 
' ■ ‘ i rapid steed and went off on his 
Sultan Khusru, Sultan Parvez, 
accompanied him. On 
i leave to go to Ajmer, 
was continually increasing his 
— i drunkenness and bad oom- 
--i his own good and 


urge on his son to ^ ' “ ■ - 

orders. On 6th Mihr (16th September, 
the charge of Agi 
24 minutes, mounted his 
expedition to Deccan. “ | 

Sultan Khurrum and many ladies i 
this day the Prince Royal obtained 
The gracious sovereign wac 
kinefness to him, but he from __ 

panionship did not distinguish between 
evil.”^ 

m 8 notnmation as an heir-apparent. Ferishta, who 

silent on this point. 
to, i-hj^ ^ marched in person 

g» of Prince Royal Mohammad Salim MiB2a.”'8 
M^iM-Ja^wfi wMeh was written k the third year of 
fc>i»h Jahaa a reign mentioae at great length and in so 

P™^alim as Zi- 

appareoA. 

amja Kamgat Ghairat Khan, the airthor of the 
work, mento this fact a bit indirectly. We have to 
But the inference is not at all stretched. It is 

wZT: - - 

MAiAad' --3 1 , Jb J.it *1 , , it .. m I : 
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Kamgar mentions it clearly that Akbar conferred 
Ajmer on Salim by way of benediction and with blessings. 
Akbar had decided to go to the Deccan. But he also wanted 
that the throne should not be vacant in his absence. The 
Deccan was very far off. Some one should be near the throne. 
He nominated Salim as his heir-apparent, and gave him 
the jagir of Ajmer. Salim’s appointment at Ajmer in the 
opinion of the author would serve two purposes. Akbar’s 
apprehension with regard to the vacancy of the throne in 
his long absence would be removed. Ajmer being very near 
Delhi Salim, the heir-apparent, would be in the vicinity of 
the capital. So, for all practical purposes Salim would be 
the man on the spot. Akbar could ea.sily absent himself 
on 'his Deccan conquest 

Posting at Ajmer would be beneficial in another way 
as well. Akbar wanted to conquer the Rana. This purpose 
would also be achieved. With these two ends in view Akbar 


Maasir-i-Jahaagiri, p, 22^ 
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gave Salim the jagir of Ajmer and declared him the heir- 
apparent. Kamgar does not say explicitly that he ap- 
pointed him as the heir-apparent. But his words indicate 
that Akbar thought Salim to be the Prince heir-apparent. 

Khafi Khan who bases the narration of Salim’s rebel- 
lion almost on Maasir-i-Jahangiri makes this quite ex- 
plicit. There is no doubt that he wrote in the 18th cen- 
tury, yet he can be relied upon. He writes: — 

^7* 5 sJlsu 

sdfyoUub - POJUy j o 1^0 ^^2 

joifcUu ,<« 

O) Aj«>jj ^lA«b wU.ls^lS' uU>. ^ 

> tM ojUj soiyetS^l^ olS' ^ ^0 

*®AjC^.«^ 0-«ilik^ XAi»bM ^SJJCjb viU y 

Khafi Khan states definitely that Salim was declared 
heir-apparent and the subah of Ajmer was given to biTn 
as a Jagir. It is difficult to refute Khafi Khan’s assertion. 
Apart from the two reasons given by Kamgar, there are 
other things in favour of the statement. Salim was given 
the charge of Ajmer in the year 1699. According to cal- 
culation this would be the 44th year of Akbar’s reign. He 
had become sufficiently old, though not so weak. It would 
not have been uncalled for, but in the fitness of things, if he 
appointed his successor. Life is so uncertain and especially 
for one who is so much advanced in years. 


'Khafi Khan, Mnntakhabul'lubab, Bibliotheca Indica Ed., 







^ iicfcu uiiut5ri/fctii'eu i}jae jjecjcaa^ caOT- 

paigtt. ft was w very tong- and arduous campaign. It 
meant a long and! continued absence from*, the capital In 
a coontry ruled by an absolute monarch the presence* of 
the sovereign shcmld be felt every mommife Babar in his 
memoirs had: already depicted the character of the people 
of Bengal. He says-; “Nay this rule obtains even » to 
the royal throne itself ; whoever kills the king and succeeds 
in placing himself on the throne is immediately acknow- 
ledged as king. All the amirs, waars, soldiers and peas- 
ants instantly obey, submit to him, and consider him as 
being as much their sovereign as they did their former 
Prince, and obey his orders as implicitly. The people of 
Bengal say, *We are faithful to the throne; whoever fills 
the throne, we are obedient and true to it.’ Akbar 
knew this very well. He did not want to give any occasion 
for the display of this dangerous temperament. That is why 
he declared Salim his successor and posted him near Delhi, 
at Ajmer. Von Noer has rightly said that this would 
ave trained Salim in the art of government. But woe to 
the Prince. He failed to avail himself of this opportunity. 

There is another probable reason why Akbar took this 
opportunity to* declare his successsor. He had reigned 
alx»ut half a century. This was almost unprecedented in 
his dynasty. He must have been conscious of this long 
period of one man’s rule. That he would not live very 
long must have been brought home to him by so many tran- 
sitory things of the world. Death the most certain, yet 
the most uncertain thing, was slowly approaching. It 
must come, it might come— at any moment. More- 
wer, he had planned a campaign, and waged a war. 
He was going to conduct it. As a warrior he wanted to go 
prepared for the worst. In war “Death” is the most 

^ Leyden & Brskine, Memoirs of Babar, p. 813 . 



ueariy everyone expects to meet. 

grea^ter chance of 

fulfilment. It is said they have already one leg 
m the grave. Akbax was fully aware of the situation 
This as why we are led to conclude that he must have 
av«led himself of this oppoitimity to declare Salim .the 
child of so many prayers and privations, his successcw^. 

It may be argued that the fact that Abul f'azal does 

“ exqmate mastery over detadb. He could not have 
0 gotten to mention such an important event in the life of 
a Prince who eventually succeeded Akbar. A few 
Will dispel the doubts BpfnrA tKia « 

q« art kIv- -“®iore the announcement of Salim 

as an hem-apparent, both Abul Fasal and Salim iadT 
0 ^ mimioaiy disposed towa«b each other 
of them looked upon the other as an impedim^fo 

future pro^cts. What was mAni- ^ 

to the AU 1 'l _ ^ io one became poison 

totheuther. Abul lazal ddibemtely and arroffantlv 

ig^ediHm_ Saldni sordidly shunned and hated h^ 

AibMnam^ Abul Fatal mantioiie the ..-i-.-d., 
standing that existed totween him and the prii^^h' 

which at was written. Abul Fatal thinks that the mind 
0 Aktar also had been poisoned agaiiet him. He conaoles 
« m the end that there i7a place for mm “ 
you can always retu-e there, why are you so much 

The tongues uf ill-wishera cannot be stopped. Do 
y u right path so far as you know it. Your choice 

C maf?- ■* or 

nwincr + fi. ^ ^ passage he iStates hhat 

owirig to the pressure of work and constant 


741."^"*™“^' Vol. HI, ■ft.oslation, p. il«, 
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was difficult for Abul Fazal to pay Ms respects to Salim. 
TMs omission on Ms part had enraged the Prince and 
poisoned his mind against Abul Fazal. The passage runs 
thus: “By good fortune he (Abul Fazal) was awakened 
by a lacerating blow and took up anew the task of spiritual 
amendment. Inasmuch as the world’s Lord kept him much 
employed, he was unable to attend to other matters. On 
this account he was unable to perform fully the outward 
service of attendii^ upon the Prince Royal and awkward 
explanations were not successful. From not fully consider- 
ing the matter he (Salim) became somewhat angry, and 
base envious people had their opportunity. The anger of 
that hot-tempered one blazed forth and meetings were held 
for troubMng his heart. Many untrue reports were (sold) 
as untruths.’ ’®^. . . . ... .... . This is how Abul Fazal stood 

related to Salim in the 43rd year of Akbar’s reign, i.e., 
1598...........,Later on Abul Fazal says that the mis- 
representation against him proved successful, as a result of 
which he was sent off to bring Sultan Murad . He says : 
“Inasmuch as the writer of the noble volume always held 
to his own opinion without respect of person and represent- 
ed in an eloquent manner what was good for the state, those 
who sought for an opportunity and were crooked in their 
ways, represented their own interested views. In con- 
sequence of their intrigues I was sent off on the 25th Dai 
(about 5th January, 1599), to bring Sultan Murad.”®* 

From the above quotation it is abundantly clear that a 
party was in existence which was dead against Abul Fazal. 
That Salim had no favourable bias towards Abul Fazal is 
also manifest. They suspected each other. Their mutual 
suspicion was not only casual but studied and deep-rooted. 
At least Salim regarded Abul Fazal as a great check to his 

, Akbarnamah, Vol. Ill, Translation, p. 1104 ; Persian, p. 740. 

Ibid., Translation, p. 1119. 
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advancement. He was afraid even about his succession. Ac- 
cording to his confession in the Memoirs, Abul Fazal 
seemed to stand between him and the Royal throne. H(> 
depicts his true feelings towards Abul Fazal at that time 
very candidly and with a touch of brutal frankness He 
sa,ys: “I promoted Raja Bir Singh Deo, a Bundela Rajput, 
who had obtained my favour and who excels his equals and 
leatives in valour, personal goodness, and simple-hearted- 
ness, to the rank of 3,000. The reason for his 
advancement and for the regard shown to him was that 
near the end ot my revered father’s time Sheikh Abul 
Fazal, who excelled the Sheikhzadas of Hindustan in wis- 
t om and learning, had adorned himself outwardly with 
the jewel of sincerity and sold it to my father at a' heavy 
price. He had been summoned from the Deccan, and since 
his feelings towards me were not honest, he both publicly 
and privately spoke against me. At this period, when 
through strife-mongering intriguers, the august feelings of 
my revered father were entirely embittered against me it 
was certain that if he obtained the honour of waitino-’on 
urn (Akbar) It would be the cause of more confusion^nd 
would preclude me from the favour of union with him (my 

father) It became necessary to prevent him from coming 
to court. ® ° 

That Abul Fazal “had reported to His Majesty some 
of the youthful indiscretions of the Prince Salim Mirza the 
heir-apparent” is mentioned in Tnayatullah’s Takmil 

Akbaruamah8« ...Kamgar Husaini in his Maasir-i- 

J^angiri takes the same view. He says that Abul Fazal 
had become proud of his position and acted with rancour 
and animosity against his master’s son. He often said to 
the Emperor bo th publicly and privately that he knew 

® Roger & Beveridge, Memoirs of Jahangir, pp. 24-6. 

*®Von Noer, p. 385; Elliot, Vol. TI, p, 106, 




none Duc ms Majesty and would never entreat or flatter 
any person, not even the Eldest Prince. He had well 
assured the Emperor of the firmness of his sentiments in this 
particular In defiance of all that he heard he con- 

sidered that the Sheikh was his friend and that he was also 

cordially disposed towards the Prince Later 

on the author says that when the news of the calling of Abiil 
Fazal reached the Prince, that master of prudence and 
scholar of the supreme wisdom at once reflected that if the 
Sheikh should ever arrive at court, he would certainly 
estrange His Majesty s mind from the Prince by his 
misrepresentations. He reflected also that he would'iiever 
be able to find his way to court, so long as the Sheikh should 
lemain there, and that he would necessarily be excluded 
from the enjoyment of that consummate happiness. In 
these circumstances, it was expedient to take measures to 
arrest the evil before it could occur.*® 

The object of these long quotations is obvious. They 
tell us that no good relations existed between the Prince 
and Abul Eazal; that the seed of misunderstanding and 
mutual rancour and recriminations had been sown long 
ago. Even before the appointment of Salim to the subah 
0 AJmor, W6 find tr^cBs of ostrangOTfiGiit — -iieithor wos in- 
terested in the advancement of the other. Every opportun- 
ity was utilized to ^little each other. In the absence of 
mutual regard and in the presence of mutual ill-will and 
animosity we get a clue to the omission which Abul Fazal 
made in not mentioning the name of Salim as heir-apparent. 

®’'Eiliot, Vol. VI, pp. 442-3. 

dealing with the visJ oTlbm anf bia^dtihX oTaX 
vis Library mentioned in fhe .Allahabad Pni- 
that SaHm feL?!est th“ a“^ 

hi8 chances. presence ot Abul bazal might rnin 



jir wiineceoia^w appointment of Salim to the siibali of 

Ajmer, Abul Fazal significantly remarks: “The gracious 
sovereign was continuously increasing his kindness to him, 
but he (Salim) from drunkenness and bad companionship 
did not distinguish between his own good or evil.”®’ Abul 
Fazal does not mention explicitly the form of kindness, 
riie kindness was the appointment of Salim to the subah of 

Ajmei and the declaration of Salim as his successor or heir- 
apparent. 

^ Why Ferishta failed to mention the declaration of 
Salim as successor it is difPicult to understand. But one 
thing is very obvious. The history of the last six or seven 
years of Akbar’s reign he has dismissed in less than six 
f>ages (2'78— 280). It is idle to expect from him details and 
nuich less the accurate ones. He is completely silent on 
Salim s rebellion and mentions in a very perfunctory way 
the murder of Abul Fazal . . . But even in such a short 
niul succinct description of the latest period of Akbar’s 
reign, he writes a very pregnant sentence in connection with 
.Mchar's departure for the South. He says that Akbar also 
in the year 1008 marched in person to the South leaving his 
dominions in the North under the eharcrA eSo PpItiaq 
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Salim’s being declared an Mr-apparent. He does not 
mention even the fact of Salim’s appointment to the subah 
of Ajmer. That he got this as a jagir is also not mention- 
ed. He only says that when Akbar proceeded towards 
the Deccan, Salim had been appointed to the task of con- 
quering the Rana, and that Salim being encamped in the 
teautiful plot of Ajmer, was planning the means of destroy- 
ing the Rana.®^ No comment is required on this silence. 
Kamgar being contemporary is more reliable in this respect 

Khulasat-ul-Tawarikh was written almost six 

decades later. 

In the days of Akbar the system of nominating an 
heir-apparent had come to stay. The king and the people 
alike attached great value to it. The declaration of Salim 
as an heir-aparent took place twice. Salim was uncer- 
tain about his succession till the very last breath of Akbar. 
The declaration of Salim as an heir-apparent was made 
no doubt, but it was also one of the possibilities that Akbar 
might -withdraw his declaration and nominate some one else. 
The declaration depended on the sweet will of the Emperor. 
There was no one to share this right with him. This is the 
chief reason of Jalhangir’s restlessness. As has been point- 
ed out above, Jahangir was conscious of his faults. He 
was also aware of the king’s displeasure. He had rebelled 
and worse than that had murdered his (Akbar) dearest 
friend Abul Fazal, the main prop of his kingdom. This 
(me incident had made the chances of Jahangir’s succes- 
sion very remote. He had begun to doubt the value of the 
first declaration. 

The reconciliation between the father ami the son was 
brought about by the intervention of Salima Begum and 
Mariam Makani. Jahangir fell at the feet of his father 
who forgave all his faults and gladly embraced him All 


Persian, p. 265. Muasir-i-Jahangiri, pp. 


, ft 




PROBLEMS OF SUCCESSION IN THE MOGHUL DYNASTY 571 



the presents of Salim were duly accepted and so that his 
heart might rest assured he was declared heir-apparent 
for a second time. 

The Prince Royal begged for the elephant (Pavan) 
which was unique for good disposition and swift- 
ness. His Majesty graciously granted his request. The 
generous Shahinshali in order to capture the terrified heart 
of tlie Prince took his turban off his head and placed it on 
(lie Prince s head. This was an omen of his adoring the 
crown and the throne. Though the Khaqan did not ap- 
prove of the Prince Royal succeeding him, yet he involun- 
tarily put the crown of dominion on a head which had been 
made fit for the diadem of rule and the auspicious Huma 
spread its shade.® 

The significance of the alxive passage is obvious. 
Akbar after the murder of Abul Fazal had almost decided 


to supersede Ralim. At any rate he was not enthusiastic 
about this succession. He did not very much approve of 
it. Tt can also be easil}? presumed that Akbar ’s intention 
in this respect was somewhat known or made known to 
Ralim. The news of supersession was enough to terrify 
him. People also were aware of this. That is why im- 
mediately after the reconciliation Akbar took steps to free 
Ralim’s mind from the lurking suspicion. He placed his 
turban on Ralim’s head and told him the good news of his 
succession.*^ 


® Khafi Khan, Muntakhabulluhab, p. ^6. 

KI- English Trans., p. 1223; Persian, 

|K Ihe fnmslaiioii of two words seems to .lie in correct. Prince 

lojal hasjieeii pot for the elder prince. Pavan ' has been tran- 
slated to Signify holy. I thinl it should he ^air? The Hindi mean- 
ing' is ' air.’ As the elephant was very swift, therefore it mmt 
Imve been oainecl Siir.’ 


Maasir-i-fTahangiri, pp. 36 - 6 . 
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Kliafi Khan tells the same story and admits in so many 
words that the announcement of Salim as an heir-apparent 
was made afresh and was confirmed.®^ 

From, the two Persian passages quoted in the foot-note 
one can establish that Akbar had almost decided to go 
back on his last announcement, otherwise there was 
absolutely no reason of making a fresh announcement. 
That was done with a view to appease Salim’s mind and 
contradict his chance statement if he had made any against 
the succession of Salim. 

Who was the probable candidate for the throne 1 Salim 
stood unrivalled so far as his brothers were concerned. 
Murad was already dead and Daniyal was nearing his end. 
It is said that Khusru, son of Salim, was the man in 
Akbar’s troubled and agitated mind. 

Price, in his book Jahangir, mentions this deftnitely. 
They say it is unreliable. The passage is as follows; — “T 
am compelled to add that under the influence of his dis- 
pleasure on this occasion my father gave to my son Khusru 
over me every advantage and favour explicitly declaring 
that after him Khusru should be king.””® 

The passage is missing from the Memoirs of Jahangir 
translated by Rogers and Peveridge. Ralim does not 
mention his supersession in connection with Abul 


(j’ I , tXjyi J 

^ , ‘.“AAjoiuW 

Khafi Ehau, Muniakhahullubab, p. 225. "" 
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Fazal’s murder.®^ It is very difficult to depend on the 
above passage. It is not corroborated. 

Khidasat-iil-Tawarikh, in connection vrith K'husru’s 
rebellion, mentions a few sentences which lead iis to the 

conclusion that Akbar had Khusru in his mind. 


4Xi44SX»«e I ' i*jLlaJLut sD* 


The passage states indefinitely that Salim— a pleasure-- 
seeker— did not possess the capability of ruling an Empire. 
On the contrary, his son Khusru was an accomplished 
yoiing man efficient and capable of holding the throne. 
Ihis had entered into Khusru’s head and he was ever ready 
to rebel. Asad in his Wikaya mentions a conspiracy 
that was headed by Man Singh and Khan-i- Azam against 
Salim, rhe object of the conspiracy was to make Sultan 
Khusru Emperor.^ The Khaii-i-Azam and Baja Man 
Singh sat down and calling all the nobles together, began 
to consult with them and went so far as to say: ‘‘The 
character of the high and mighty Prince is well knowivand 
the Emperor s feelings towards him are notorious for' he 
by no means wishes him to be his successor.^®® We must all 


Ibid., p. 25. 

Khulasat-iil-Tawarikh, p 
» Elliot, Wikaya, Vol. VI 
Ibid., p. 170, 
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agree to place Sultan Khusrn on the throne.” The con- 
spiracy failed, but the passage gives a clear clue to the fact 
that Akbar some time overtly or covertly liad made it 
known that he preferred Khusru to Salim. At least one 
of the occasions when such an opinion must have been ex- 
pressed by Akbar was the death of Abul Fazal. He was 
extremely agitated and greatly displeased with Jahangir. 
Nothing short of supersession would have entered his head. 
Salim deserved it. 

The conspiracy at the death-bed of Akbar is also an 
indication of the fact that Salim’s fate in spite of the 
second declaration was hanging in the balance. Had not 
Akbar in his last moments put a final seal on his previous 
declaration, the situation would have become serious. The 
Emperor once more opened his eyes and signed to them to 
invest him (Salim) with the turban and robes which had been 
prepared for him and to gird him with his own dagger.“^ 
Ihe last ceremony of investiture was the ‘third occasion 
when a silent but a very eloquent declaration was made 
with regard to Salim’s succession. Saiyid Khan by his 
speech ^d tact nipped the conspiracy in the bud ; Akbar 
by his silent signal put an end to it. 

From the story of J ahangir’s succession, the power and 
place of the nobles in matters of succession can be easily 
inferred. The nobles had no direct hand in this thorny 
question. It was not their business to choose a king. The 
combination of the Saiyids of Barha, Muatamid Khan and 
ur aza Khan, and Raja Ramdas Kachwaha was formed 
simply to counteract the compact and alliance of Khan-i- 
^ zam and Raja Man Singh. It was not one of their ob- 
jects to choose a successor. They thought that Salim had 

of Akbar 

and that it was their duty to be faithful to him. Akbar had 

lUd., p. 171. 
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already declared Salim twice as his successor. This was 
another thing in ^their favour. That is why they opposed 
Man Singh and Khan-i-Azam the supporters of Khusru. 

_ If we read the speech of Raja Man Singh and Khan- 
i-Azam that has been given above, we shall come to the 
conclusion that the proposal to instal Khusru was not made 
m the spirit of a fresh proposal. Kor was it a counter 
suggesta that would have thwarted the intention of the 
ymg Emperor. The whole argument of the passage has 
on tlie feeling of the Emperor towards Salim, 
ey o not ask the assembly to do anything against the 
anperor’s wish. But as the Emperor was speechless and 
a .most in the last agonies of death thev considered it ad- 
msaWe to put before the assembly the likes and dislikes of 
me Emperor. Their argument in dispensing wnth Salim 
is somewhat like this. In superseding Salim they 
would be doing that very thing which Akbar himself want- 
ed and which he himself would have done had he been in a 
conscious mood. For Akbar was extremelv displeased 
with Salim and did not want him to be his successor. 
Their object in planning a seizure of Salim was the same, 
so that if the nobles agreed thev could easily take the bene- 
fit of Akbar’s displeasure. Unfortunately some of the 
nobles did not agree. The whole scheme fell. Salim was 
able to see his father who before his death forgave him and 
gave him the throne. 

So to think that the nobles had a hand in deciding a 
succession would not be justifiable. The nobles as a class 
had grown into a body which registered the wishes of the 
Emperor even in the matter of succession. 

An effort to be near the king’s person at the time of 
his death is very prominent on the part of Salim. In 1603 
after the reconciliation Salim was asked by Akbar to pro- 
ceed towards Udaipur to vanquish the Rana. He proceed- 
ed immediately, but at Fatehpur-Sikri made all sorts of 
P. 73 
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excuses, waated an increase in the equipment, complained 
of ill-supply of men and provisions, etc;, and ultimately ask- 
ed Akbar’s permission to return to Allahabad after making 
his obeisance when Akbar permitted him to return. But 
if we examine carefully the reason that impelled Salim to 
desist from going, we shall see that something more than 
the ill-equipment and inefficient army was the cause of his 
avoidance. It was true that he did not want to endanger 
his reputation in wasting his time by undertaking an ex- 
pedition which would fail. He was an ease- loving man, 
did not want to undertake anything that forced him to 
leave his cup and jug aside. Above all, he did not want 
to be absent from the capital at this period of the king’s 
reign. He wanted to be near the king’s person or at some 
place from where he could command the situation. Al- 
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hopeless of his chancy of succeeding will be evidenced by 
the following sentence in the Wikaya 

_ Salim was completely alarmed by his servants. 

heir evil councils were nearly taking effect on the Prince 
and he was about to order his private boats to save himself 
when Shaikh Ruknuddin Rohilla . . . came and be- 
sought him to compose himself and wait two hours to see 
what would happen. Salim’s chances became cent, per 
cent, sure the moment he reached near the king’s person 
and touched his feet. He was declared Akbar’s successor 
and hailed as king immediately after bis death. Thus we 
see that closeness to the king’s person had much to do in de- 
ciding the fate of Salim as Akbar’s successor. 

(To be continued.) 


Ibid., pp. 170-71, 


